
         ISC: Unrestricted 
         Updated 2018 November 

REPORT TO THE SUBDIVISION AND 
DEVELOPMENT APPEAL BOARD 

 

DATE: July 15, 2021; August 17, 2021 APPEAL NO.:       SDAB2021-0043 
FILE NO.:             DP2020-7171 

APPEAL BY: 5 Vines Wine and Spirits Limited, represented by Rick Grol 

 
REGARDING A DECISION OF THE 
DEVELOPMENT AUTHORITY. 
 
 
Change of Use: Liquor Store 
 
 
was approved at 1001-201 10 Avenue SE 

 
LAND USE DESIGNATION: DP 1P2007 
 
 
 
Discretionary 

 
COMMUNITY OF: Beltline 

 
DATE OF DECISION:  June 10, 2021 

APPLICANT: Sukhdev Jaswal OWNER: Upten Inc. 

 
The hearing commenced on July 15, 2021 with consideration of procedural and 
jurisdictional issues. The Board adjourned the hearing to August 17, 2021. 
 
 
 

 
 
 
 

Notes: 
• Notice has been given of the hearing pursuant to the Municipal Government Act and Land Use Bylaw, 

including notices to parties who may be affected by the appeal. The final determination of whether a 
party is an “affected person” will be made by the Board if required. 

 
• This Report is provided as a courtesy only. The Board’s record may include additional materials, 

including notifications to affected parties and correspondence of a procedural or administrative 
nature.  

 



Do you anticipate any preliminary issues with your appeal? (i.e. jurisdiction, parties status as affected persons, adjournment, etc.)

APPEAL AGAINST

NOTICE OF APPEAL

Confirmation Number Order Number

SUBDIVISION AND DEVELOPMENT APPEAL BOARD

Online Store Information

10380061 35217514
Online Form Processed
2021-06-16 12:16:51 AM

Site Information
Municipal Address of Site Under Appeal
201 10 AVENUE SE

Development Permit/Subdivision Application/File Number
DP2020-7171

Appellant Information
Name of Appellant Agent Name (if applicable)

Street Address (for notification purposes)

5 VINES WINE AND SPIRITS

218 12 AVENUE SW

City Province Postal Code Residential Phone #

CALGARY ALBERTA T2G 1G9 403-998-4599

Business Phone # Email Address

403-998-4599 joel@5vines.com

Approval

Conditions of Approval

Refusal

Approval

Conditions of Approval

Refusal

Notice of Order

I do hereby appeal the decision of the Subdivision/Development Authority for the following reasons:

See Schedule A, to be emailed.  

FOR OFFICE USE ONLY
SDAB Appeal Number Fee Paid

Yes

Hearing Date

YYYY

CC 821 (R2014-01)

Development Permit Subdivision Application Notice of Order

No

In accordance with Sections 678 and 686 of the Municipal Goverment Act and The City of Calgary Bylaw 25P95, as amended, an appeal to the 
Subdivision and Development Appeal Board must be filed within the legislated time frame and each Notice of Appeal must be accompanied by the 
legislated fee. For filing instructions and fee payment options, see the reverse side of this form.

ISC: Unrestricted

REASONS FOR APPEALSections 678 and 686 of the Municipal Government Act require that the written Notice of Appeal must contain specific
reasons for the appeal.

In order to assist the Board in scheduling, please answer the following questions to the best of your ability:

This personal information is collected under the authority of the Freedom of Information and Protection of Privacy Act, Section 33(c) and the Municipal 
Government Act, Sections 678 and 686. NOTE: THIS INFORMATION WILL FORM PART OF A FILE AVAILABLE TO THE PUBLIC. If you have any questions 
regarding the collection of this information, contact the City Appeal Boards at 403-268-5312 or PO Box 2100 Stn. "M", #8110, Calgary, AB, T2P 2M5.

Date Received

Estimated presentation time (minutes/hours) Will you be using an agent/legal counsel?

Do you anticipate bringing any witnesses/experts to your hearing? If yes, how many will you be bringing?
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Schedule A 

1. The Appellant, 5 Vines Wine and Spirits Ltd, 218 12 AV SE Calgary, AB T2G 1G9, hereby
appeals the Development Authority’s refusal to cancel development permit DP2020-7171
regarding a new Liquor Store at 201 10 Avenue SE in the city of Calgary.

2. The Appellant operates an approved liquor store (DP2008-2755) at 218 12 Avenue SE in the
Keynote Building Complex in the Beltline community that is within 270 metres of the
proposed liquor store.

3. In contravention of section 40(h) of Land Use Bylaw 1P2007 (LUB), the Development
Authority (DA) issued development permit DP2020-7171 for a new liquor store at 201 10
Avenue SE on January 29, 2021.  In this case, under the LUB the DA had, and has, no
authority to approve a liquor store that is within 270 metres of the Appellant’s approved
existing liquor store.  Section 40(h) states that the DA must refuse a development permit
application for a liquor store that requires a more than 10 per cent relaxation of the
minimum separation distance of 300 metres from another liquor store.

4. By the time that the Appellant became aware of the approval of the new liquor store, the

appeal period of the subject development permit had lapsed. The Appellant, by their

Director Mr. Joel Price and agent Mr. Rick Grol, brought the matter of section 40(h) of the

LUB to the attention of the Development Authority and the City Planning & Development

department. Numerous correspondence, among other by phone and emails, took place

between the Appellant and the City’s Planning & Development department regarding the

matter [See Appendix 1].

5. On May 22, 2021 by letter dated May 21, 2021, the Appellant through its agent requested
from the Development Authority pursuant to section 43(1) of the LUB the cancellation of
development permit DP2020-7171 regarding the Liquor Store at 201 10 Avenue SE.  The
Appellant stated in its letter that if the DA does not take action under section 43(1) of the
LUB within 14 days of its letter, it would assume the DA refused to cancel the subject
development permit DP2020-7171.

6. Pursuant to section 43(1) of the LUB, the DA has the authority to cancel a development
permit that has been issued in error.

7. The Appellant submits that the subject development permit DP2020-7171 has been issued
in error as the DA had no legal authority to issue the permit.

8. In an email dated June 10, 2021, the DA’s decision not to cancel the subject development
permit was communicated to the Appellant.  Alternatively, by not cancelling the
development permit within 14 days of the May 21, 2021 letter, the DA has made the decision
not to cancel the subject development permit.

SDAB2021-0043
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9. Since the DA has not cancelled the subject development permit DP2020-7171, the
Appellant hereby appeals the DA’s refusal decision to cancel the permit.

10. The Appellant submits that the DA made a “decision” as per section 685(2) of the
Municipal Government Act, RSA 2000, c M-26, as amended (MGA), which states:

11. The DA refusal decision’s to cancel the permit can be appealed to the Subdivision and
development Appeal Board in accordance with section 685(2.1) of the MGA and based on
Alberta Court of Appeal decision McCauley Community League v Edmonton (City), 2012 ABCA
86 (CanLII), at para 23.

12. The Appellant submits that it is directly and materially affected by the DA’s decision, as it

relies on the legitimate expectation that the DA complies with the LUB when processing a

development permit application for a new liquor store that is located within 270 metres of

the Appellant’s liquor store and that the DA does not issue a development permit in

contravention of the LUB.

13. Further reasons may be provided at the hearing.

14. The Appellant requests that this appeal be scheduled for a procedural and jurisdictional

hearing.

Encl.: Appendix 1 
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Appendix 1 

 

Correspondence regarding DP2020-7171 
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June 14, 2021 
 
Subdivision and Development Appeal Board (#8110) 
P.O. Box 2100, Station M 
Calgary, Alberta T2P 2M5 
 

To Whom It May Concern: 

RE:   SDAB appeal regarding the Development Authority’s refusal to cancel development permit 
DP2020-7171 for a Liquor Store at 201 10 Avenue SE 

  
Please be advised that I am a Director and Officer of 5 Vines Wine and Spirits Ltd.  

We have authorized Mr. Rick Grol, as our agent/representative, to file an appeal with the Calgary 
Subdivision and Development Appeal Board (SDAB) regarding the above mentioned matter.  Mr. Grol is 
authorized to represent us regarding the appeal and make any inquiries necessary regarding this matter.   
 
We agree to immediately notify The City of Calgary in writing of any changes regarding the above 
information. 
 
Kind regards, 
 
 
 
 
Joel Price, 
Director,  
5 Vines Wine and Spirits Ltd. 
218 12 Avenue SE  
Calgary, AB T2G 1G9 
C: 403-998-4599 
E: joel@5vines.com 
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February 1, 2021

CALGARY,  Alberta   T3N1E7

36 ST
108 AVE

JASWAL, SUKHDEV SINGH

Dear Sir/Madam:

DP2020-7171Notification of DecisionRE:

Change of Use: Liquor StoreSubject:

Project:

#1001 201 10 AV SE201 10 AV SEAddress:

This is your notification of the decision by the Development Authority to approve the above noted application
on January 29, 2021.

Read all of the Permanent Conditions of approval carefully as they form part of the approval decision.
Advisory Comments, if applicable, are also attached and are intended to be of assistance in obtaining
additional permits and supplementary information for the successful completion of your development.

Development approved by this permit must commence by January 29, 2022 or the development permit shall
cease to be valid.

This decision will be advertised beginning February 4, 2021, at www.calgary.ca/publicnotices, which is the
start of the mandatory 21-day appeal period. The appeal period will conclude at midnight February 25, 2021.
Release of the permit will occur within 2-4 business days following the conclusion of the appeal period.

For this type of permit both the applicant and any other parties may appeal this decision. You may appeal any
of the noted Permanent Conditions of approval within 21 days of receipt of this letter. An appeal along with
reasons must be submitted, together with payment of a $200.00 fee, to the Subdivision and Development
Appeal Board (4th floor, 1212 31 Ave N.E., Calgary T2E 7S8). An appeal may also be filed online at
www.calgarysdab.ca. To obtain an appeal form, for information on appeal submission options or the appeal
process, please call 268-5312.

Please note that this letter is to advise you of the conditions of approval, the mandatory advertising appeal
period and the timeframe in which you may appeal this decision. Once the appeal period has lapsed and no
appeal has been filed you will be contacted by telephone to pick up your Development Permit. Should you
require clarification of the above or further information, please contact me at (403) 861-7059 or by fax at 403-
537-3024 and assist me by quoting the Development Permit number.

Sincerely,

Jason Swartz

Senior Planning Technician

Planning Implementation

Attachment(s)

Page 1 of 1Printed on: Feb 1, 2021 0:00 a.m.  calgary.caThe City of Calgary | P.O. Box 2100 Stn. M | Calgary, AB, Canada T2P 2M5 |

SDAB2021-0043

31



DP2020-7171
LAND USE BYLAW NO 1P2007

DEVELOPMENT PERMIT

This permit relates to land in the City of Calgary municipally described as:

#1001 201 10 AV SE201 10 AV SE

DC 311D2016L.U.D.:BeltlineCommunity:

and legally described as:

A;71;1-8

and permits the land to be used for the following development:

Change of Use: Liquor Store

The present owner and any subsequent owner of the above described land must comply with any
attached conditions.

The development has been approved subject to any attached conditions and to full compliance with
the approved plans bearing the stamp of approval and the above development permit number.

Development AuthorityDecision By:

Date of Decision: January 29, 2021

Melanie D MeadowsDevelopment Authority

Release Date: ____________File Manager: Jason Swartz

January 29, 2022This permit will not be valid if development has not commenced by:

February 04, 2021This Development Permit was advertised on:

This is NOT a Building Permit

In addition to your Development Permit, a Building Permit may be required, prior to any work commencing.
further information, you should contact the City of Calgary, Planning, Development & Assessment - Building
Regulations Division.

WARNING
This permit does not relieve the owner or the owner's authorized agent from full compliance with the
requirements of any federal, provincial or other municipal legislation, or the terms and conditions of
any easement, covenant, building scheme or agreement affecting the building or land.

CALGARY,  Alberta,   T3N1E7

JASWAL, SUKHDEV SINGH

38 ST
108 AVE

4039664444Phone:
City:

Address:

Applicant:

Page 1 of 1Printed on: Monday, March 01, 2021 12:24 PM

Mar 01, 2021
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  Page 1 of 2 

 
 

Conditions of Approval – Development Permit 
 
 
Application Number:  DP2020-7171  
Application Description:  Change of Use: Liquor Store  
Land Use District:  Direct Control (1P2007)  
Use Type: Discretionary 
Site Address:  201 10 AV SE  
Community:  BELTLINE  
Applicant:  JASWAL, SUKHDEV SINGH 
Senior Planning Technician: JASON SWARTZ - (403) 861-7059 - 

Jason.Swartz@calgary.ca 
  

 

 

Permanent Conditions 
 
 
The following permanent conditions shall apply: 

 
1.  The development shall be completed in its entirety, in accordance with the approved 

plans and conditions. The stamped and signed plans are a legal document. 

 
2.  No changes to the approved plans shall take place unless authorized by the 

Development Authority. If changes to the development occur or are proposed, a new 
development permit or revised plan application may be required. 
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DP2020-7171 

Track your application on-line with VISTA. Go to: www.calgary.ca/vista and enter your JOB ACCESS CODE (JAC) 
from the application form or call Planning Services Counter at (403) 268-5311. 

Page 2 

Advisory Comments 
 

 
The following advisory comments are provided as a courtesy to the Applicant and registered 

property owner.  The comments represent some, but not all of the requirements contained in the 

Land Use Bylaw that must be complied with as part of this approval. 

 
3.  Any of the conditions of the development permit approval may be appealed.  If you 

decide to file an appeal, it must be submitted to the Subdivision and Development 
Appeal Board (4th Floor, 1212 31 Avenue NE, Calgary, AB T2E 7S8) [DJ3 Building] 
within 21 days of receipt of the decision letter.  An appeal along with reasons must be 
submitted, together with payment of a $200.00 fee, to the Subdivision and 
Development Appeal Board.  An appeal may also be filed online at 
http://calgarysdab.ca/how-to-file-an-appeal.html or mailed to Subdivision and 
Development Appeals Board (#8110), P.O. Box 2100, Station M, Calgary AB T2P 
2M5.  To obtain an appeal form, for information on appeal submission options or the 
appeal process, please visit the website or call 403-268-5312. 

 
4.  The approval of this development permit does not limit in any way the application of 

any federal, provincial, or municipal law, policy, code, regulation, bylaw, and/or 
guideline, nor does it constitute any permit or permission under any federal, 
provincial, or municipal law, policy, code, regulation, bylaw, and/or guideline. 

 
5.  In addition to this development permit, building permits may also be required.  

Building permit applications may be submitted upon approval of the associated 
development permit. Contact Building Regulations at 403-268-5311 for further 
information. 

 
6.  There are many types of caveats and other agreements that can be registered on the 

title of the property that can restrict the ability to develop. The City has not reviewed 
or considered all instruments registered on the title to this property. Property owners 
must evaluate whether this development is in compliance with any documents 
registered on title. 
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Online Submission

Development Permit Application

Applicant Details

Property Owner Agent Representing Business or Property Owner

Applicant Name

SUKHDEV SINGH JASWAL

Representing Company (if applicable)

AMRIT DESIGN DRAFTING SERVICES

Business Trade NameBusiness Trade Name

Business ID

unknown

Applicant Contact Information

Phone: (403) 966-4444

Email: jaswal121@gmail.com

Application Information

Mailing Address:

10985 38 ST NE
105, CALGARY Alberta Canada T3N1E7

Owner / Leaseholder Name

  MANJIT SINGH BAHIA

Owner / Leaseholder Contact Information

Phone: 4038603430

Email: manjit@olympiacommercial.ca

#1001 201 10 AV SE

Application Address

Business Location Details

LUD

DC, Direct Control (1P2007)

Existing Use(s)

Not Available

Is a school, child care facility, overnight medical facility, residence, or food, drink, and/or cannabis business
proposed as either a primary or ancillary use?

Yes No

Is a waste management, recycling, or wastewater treatment facility being proposed?

Yes No

Does the business have, or is the business required to obtain, a provincial approval, registration, or notification?

First tenant in the space (Building is brand new and I am the first tenant)

New tenant (There was a different business using this space, but the proposed business will be taking over)

Existing tenant (I have pre-existing approval for this space but I am making changes to operations)

No tenant (Leasehold improvement)

The City of Calgary | P.O. Box 2100 Stn. M | Calgary, AB, Canada T2P 2M5 | calgary.ca 1
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1528 ft2

Total floor area

FIRST TENANT

What was the last business to occupy the space (if known ) Floor of business

1

Is any part of the business use taking place outside?

Yes No

If yes, what business activity will be taking place outside?

N/A

Does the business have, or is the business required to obtain, a provincial approval, registration, or notification?

Yes No

Business Activity Questionnaire

Activity type selected

Liquor Store

Q1: In addition to alcohol, will you be selling any non-food products of any kind?

A1: No

Q2: Will you be selling any food products? (*NOTE* This does not include food items sold from vending machines.)

A2: No

Customer Notes:

Describe your business

Liquor Store

Planning Terms Licence Types

Licence not required

No

Have you previously applied for planning approval for how your business intends to use the space? (i.e.
Deveopment Permit or Tenancy Change)

Yes

Do you know, or have you been advised, to apply for a Development Permit to change the use of the space you
are occupying?

Approvals Generated

Q1: Would you like to apply Development Permit now?

A1: Yes - apply now

Q2: Would you like to apply Building Permit now?

A2: No – I will apply at a later date or someone else will apply on my behalf

The City of Calgary | P.O. Box 2100 Stn. M | Calgary, AB, Canada T2P 2M5 | calgary.ca 2
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Document Type: ARCHITECTURAL
Document SubType: PLANS
Document Name: Binder1.pdf-Architectural plans.pdf

Document Type: SUPPORTING DOCUMENT
Document SubType: OTHER
Document Name: SITE PLAN.pdf

Submitted Documents

The City of Calgary | P.O. Box 2100 Stn. M | Calgary, AB, Canada T2P 2M5 | calgary.ca 3
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FILE: 
DATE RECEIVED: 

Suite Business Name Use GFA (m²) GFA (m²) Public Area (m²) # of persons Section Stalls Required

145.11 121.1 4.0 100 5.80
Total Stalls Required 5.80

Total Stalls Required (Rounded) 6

Suite Business Name Use GFA (m²) GFA (m²) Public Area (m²) # of persons Section Stalls Required

Motor Vehicle Parking Bylaw Check

November 6, 2020
DP2020-7171

Address
Main Floor

Rate

Rate
Address

Not Applicable

Barrier Free Parking

Drop-Off / Pick-Up Parking (Not Required)

SDAB2021-0043
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JPAUL
Separation Note - Liquor Store
Liquor Store Separation 300mDP2008-2755 Liquor Store169.93 m from proposed locationSchool Separation 150mNo Schools located within 150mEmergency Shelter Separation 150m (only applicable in Centre City East Village Districts)No Emergency Shelters within 150mCannabis Store SeparationNo Cannabis Stores abutting

JPAUL
DP Number
DP2020-7171

JPAUL
Snapshot

JPAUL
Liquor Store Highlite

JPAUL
Subject Cannabis Store
Subject site DP2020-7171Proposed Liquor Store

JPAUL
Liquor Store Highlite

JPAUL
Length Measurement
169.93 m

JPAUL
Liquor Store in Vicinity
DP2008-2755Liquor Store5 vines 
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Sukhdev Jaswal
Text Box
PIZA SHOP SITE

Sukhdev Jaswal
Text Box
SITE OF LIQUOR SHOP

Sukhdev Jaswal
Text Box
SITE FOR THE PROPOSED LIQUOR STORE SHOWN IN BLUE AT UNIT G-R01 OF 201-10THAVE,S.E.CALGARY
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Sukhdev Jaswal
Text Box
PROPOSED PIZZA STORE -RETAIL UNIT-A(G-R03)

Sukhdev Jaswal
Text Box
PROPOSED LIQUORE STORE

Sukhdev Jaswal
Text Box
PROPOSED LIQUOR STOREBAY # G-R01(RETAIL UNIT-B)
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SDAB2021-0043

46

JPAUL
GFA
Area145.11 sq m
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F.A.R Height Density ALL MODIFIER(S) ARE COMPULSORY  (Cannot be relaxed)

Rd / St / Av  Required  Provided 

Rd / St / Av  Required  Provided 

Rd / St / Av  Required  Provided 

Notes:
BLC completed only for liquor store, Plans show restautrant food as well. 

Unit 2 Unit 2

*LDR: For Additions or alterations to existing See Section 358 For Dwellings Deemed Conforming*

Main Floor Elevation(S): Roof Peak Elevation(s):
Unit 1 Unit 1

Right-of-Way Setback(S)

Modifier(s):

Project Description(s): Change of Use: Liquor Store

Floodway/Floodfringe/Overland Flow Airport Vicinity Protection Area (AVPA)

*If applicable Complete Flood Sheet*

F/M: JASON SWARTZ
BLC BY: JOSHUA PAUL

Review Required:

For Internal Distribution OnlyMarkups Completed Electronically:

District Title:

The information contained herein is intended for information purposes only. Please refer to the Calgary Land Use Bylaw 1P2007 for a 
complete list of rules and regulations. This form has no legal status and cannot be used as an official interpretation of the Land Use Bylaw 

1P2007.

Date: December 21, 2020

D.P. # 2020-7171Date Received: November 6, 2020

ISC: Protected For Internal Distribution Only

SDAB2021-0043
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Page 2 D.P. 
#

Notes

Part 4 If applicable please refer to Part 4 Form See Attached N/A N/I

Centre City Mixed Use District (CC-X) 2020-7171

Rule
Requirements Evaluation

Provided/Variance

SDAB2021-0043
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Page 3 D.P. 
#

Notes

Centre City Mixed Use District (CC-X) 2020-7171

Rule
Requirements Evaluation

Provided/Variance

C N/C N/A N/I

C N/C N/A N/I

C N/C N/A N/I

C N/C N/A N/I

C N/C N/A N/I

C N/C N/A N/I

C N/C N/A N/I

C N/C N/A N/I

C N/C N/A N/I

C N/C N/A N/I

C N/C N/A N/I

Additional Notes

(5) The following 
uses do not have a 

use area 
restriction:

(g) Protective and Emergency Service;

(h) Residential Care;

(i) Utility Building

(3) All uses must be contained completely within a building , with the 
exception of Outdoor Café uses .

(i) Place of Worship – Small;

(j) Radio and Television Studio;

(h) Medical Clinic;

(d) Health Services Laboratory - with Clients;

1176 Use Area 
(Identify locations)

1176 Use Area 
(Identify locations)

1175 Location of 
Uses within 
Buildings 

(Identify locations)

(5) Only those uses  listed in the Residential Group of Schedule A to this 
Bylaw, with the exception of Hotel uses , may share an area of a parking 
structure with residential uses .

(1) The following 
uses must not be 

located on the 
ground floor of 

buildings:

(a) Catering Service - Minor;

Does Not

Does Not

N/I

Does Not

Does Not

Does Not

Does Not

N/A N/I

N/A

N/I

Does Not

N/A

(b) Community Recreational Facility;

(c) Counselling Service;

(f) Indoor Recreational Facility;

(e) Place of Worship - Small;

Applies

Applies

(g) Instructional Facility - Inside;

Applies

(k) Service Organization

(f) Place of Worship - Medium;

N/I

N/C

N/C

N/A

(4) Outdoor speaker systems for Outdoor Café uses  are prohibited.

N/C

(7) When not combined with other uses in a comprehensive development 
the General Industrial - Light use may be allowed only in a building that 
was legally existing or approved prior to the effective date of this Bylaw.

C

C N/C
(2) Only those uses  listed in the Residential Group of Schedule A to this 
Bylaw, with the exception of Hotel uses , may share a hallway with 
residential uses .

C

Applies Does Not

C

Applies

850.80

Applies

Applies

Applies

 N/A

(a) Night Club is 300.0 square metres; and
(3) The maximum 

use area  of:

(a) Addiction Treatment;

(b) Assisted Living;

Applies

Applies Does Not

Does Not

(c) Custodial Care;

(2) Unless otherwise referenced in subsection (3), there is no max. use 
area  requirement for uses  located on upper floors in the Centre City 
Mixed Use District.

(1) Unless otherwise referenced in subsection (3), (4) or (5), the maximum 
use area  for uses  on the ground floor of buildings  in the Centre City 
Mixed Use District is 1200.0 square metres.

(b) Supermarket, or a Supermarket combined with 
any other use, is 5200.0 square metres

(d) Hotel;

SDAB2021-0043
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Page 4 D.P. 
#

Notes

Centre City Mixed Use District (CC-X) 2020-7171

Rule
Requirements Evaluation

Provided/Variance
Additional Notes
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C N/C N/A N/I

 N/A

 N/A

Requirements

Part 4 A to Z Use and Use Rules D.P. #

Section / Use Type Evaluation

(c) in the C-N1 and C-N2 Districts must only be located on a parcel with a front property line on a 
major street or a primary collector street;

N/I
(ii) if not for one or more intervening actual side setback areas, abut a 
Cannabis Store; and

C

(iii) when located on the same parcel, if not for a vacant space between 
buildings, not including an internal road, abut a Cannabis Store

C

Address of School Authority - School or School - 
Private within 150.0m, if applicable.

Address of Liquor Store within 300.0m, if applicable. 1110 1 St SE

(e.1) In all Centre City East Village Districts, Liquor Stores must not be located:
(ii) on parcels North of 5 Avenue SE and West of 4 Street SE

Address of Emergency Shelter within 150.0m, if 
applicable.

(e.1) In all Centre City East Village Districts, Liquor Stores must not be located:
(i) within 150.0m of a parcel that contains an Emergency Shelter, when measured from the 
closest point of a Liquor Store to the closest point of a parcel that contains an Emergency Shelter

(d) in all Districts, not including the C-R2, C-R3 and CR20-C20/R20 Districts, must not be located 
within 300.0m of any other Liquor Store, when measured from the closest point of a Liquor Store 
to the closest point of another Liquor Store;

(e) in all commercial, industrial and mixed use districts, not including the C-R2, C-R3 and CR20-
C20/R20 Districts, must not be located within 150.0m of a parcel that contains a School – Private 
or a School Authority – School, when measured from the closest point of a Liquor Store to the 
closest point of a parcel that contains a School Authority – School or a School – Private;

C N/C N/A N/I

N/A N/I

(a) means a use:
(a) means a use where alcoholic beverages are sold for consumption off the 
retail outlet premises, that has been licensed by the Alberta Gaming and 
Liquor Commission;

C N/C N/A

(i) abut a Cannabis Store;

N/I

-130.07

Rule

225 Liquor Store

Compulsory

N/C N/A N/I

169.93

(e.2) in all Districts, 
not including the C-
R2, C-R3 and CR20-
C20/R20 Districts, 

must not:

N/AN/C

C N/C

A B C D E F G H I K L M N O P R S T U V
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Calgary banner (generic).png  
For more
information
CALGARY.CA/PD
DISPATCH
ENEWSLETTER

Good day,
 
Please find attached the circulation package for the above noted Development Permit
application.
 
Included are the following documents:

1. Circulation Package
Guidelines for Electronic Circulation
Request for Comment Sheet

 

From: Briegel, Michael J.
To: DP Circ
Cc: Swartz, Jason J.
Subject: RE: Electronic Circulation of DP2020-7171 - 201 10 AV SE
Date: Monday, December 14, 2020 4:14:01 PM
Attachments: image001.png

image002.jpg
image003.jpg
image004.jpg
image005.png

No issues from business licence
 
MICHAEL BRIEGEL
A/Chief Licence Inspector
Compliance Services
P.O. Box 2100, Stn. M, #128
Calgary, AB Canada T2P 2M5
T 403-648-6341| C 403-512-2559 
michael.briegel@calgary.ca
ISC: Protected
 

From: Brown, Franziska On Behalf Of DP Circ
Sent: Monday, December 14, 2020 3:31 PM
Cc: DP Circ ; Swartz, Jason J. 
Subject: Electronic Circulation of DP2020-7171 - 201 10 AV SE
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Complete Set of Plans
2. Community Association Feedback Form

Please note, you can also submit feedback online.
 
 
Please respond electronically to DP.Circ@calgary.ca.
 
Thank you.

 
 
 
Franziska Brown
Applications Processing Representative
Calgary Building Services
Planning & Development
The City of Calgary | Mail code: #8201 
T 403.268.5744| F 403.268.8178| Franziska.Brown@calgary.ca
Floor 3, Municipal Building - 800 Macleod Trail S.E.
P.O. Box 2100, Station M, Calgary, AB Canada T2P 2M5
 

ISC:Unrestricted
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Page 1 of 1 

The City of Calgary 
Planning and Development      
Technical Planning and Bylaw Review 

 

Development Authority 
Response to 

Notice of Appeal 
 
Appeal number:  SDAB2021-0043 
 
Development Permit number:  DP2021-1893 
 
Address:  201 10 AV SE 
 
Description:  Change of Use: Liquor Store 
 
Land Use:  Direct Control 
 
Community:  Beltline 311D2016 
 
Decision:   Approved January 29, 2021;  
 Notice published (as LUB per S. 39) February 4, 2021 
 
Jurisdiction Criteria: 

Subject to National Resources Conservation Board, Energy 
Resources Conservation Board, Alberta Energy Regulator, Alberta 
Energy and Utilities Board, Alberta Utilities Commission or Minister of 
Environmental and Parks license, permit, approval, or other 
authorization:  No 
 

DA Attendance:  Yes 
 
Use:  Discretionary 
  
Notice Posted:  Yes, 7 days 

SDAB2021-0043
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 Caution | State of local emergency declared

Get Coronavirus (COVID-19) updates and information on closures, cancellations and service changes.

Coronavirus (COVID-19) updates View our closures and service changes

Public notices

Development Permit Public Notice 

The Development Permit Public Notice is a listing of develo pment applications that

have already been approved by the Development Authority in accordance with The 

City of Calgary Land Use Bylaw 1P2007. At this point, feedback to the file manager is 

no longer applicable. Once the development approval is listed below, citizens have 21 

days to appeal the development permit decision if they wish. To submit an appeal to 

the Development Authority’s decision, review the Subdivision and Development 

Appeal Board (SDAB) appeal process.

To arrange viewing for any of the listed development permits or plans, please contact

Development Permit Circ ul ation team at dp.circ@calgary.ca.

This information may also be viewed in a map format by viewing development 

permits in Advertising status.

Public notices 

To provide feedback or comments on applications that

have a notice posting sign, and/or are currently under 

review, find the application on the development map, and 

write to the file manager before a decision is made.

Notice posting signs are physical signs that are posted on 

the site of potential developments to inform citizens 

about proposed land use amendments and development 

permits on the property.

Enter an address or community name

Search Clear

Programs and services  News Events Engage Council Our Organization Maps Careers

311

Page 1 of 10Public notices

2/4/2021https://www.calgary.ca/pda/pd/public-notices/public-notices.html

SDAB2021-0043

57



 February 4, 2021

ACADIA 9110 MACLEOD TR SE (C-COR3 f1.0h12). Exterior Renovations: Restaurant:

Food Service Only - Small (new door); Change of Use: Restaurant: Food Service Only - 

Small. DP2021-0246

BANFF TRAIL 2333 27 AV NW (R-C2). New: Accessory Residential Building (garage), 

Backyard Suite (above garage). DP2020-7334

BELTLINE 201 10 AV SE (DC 311D2016). Change of Use: Liquor Store. DP2020-7171

BOWNESS 8420 BOWFORT RD NW (C-COR3 f1.0h12). New: Outdoor Cafe, Restaurant:

Food Service Only - Small, Gas Bar, Drive Through. DP2020-6458

BOWNESS 7904 43 AV NW (S-SPR). Change of Use: Child Care Service (33 children);

Changes to Site Plan: Child Care Service (outdoor play area). DP2020-7959

BOWNESS 7908 BOWNESS RD NW (DC 93Z95). New: Sign - Class B (Fascia Signs - 11),

Sign - Class C & E (Freestanding Sign & Digital Message Sign - motor vehicle fuel price). 

DP2020-8011

BOWNESS 6340 BOWMONT CR NW (R-C1). New: Secondary Suite (existing -

basement). DP2020-8279

BOWNESS 3415 73 ST NW (R-C1). New: Secondary Suite (existing - basement). 

DP2020-8391

BOWNESS 4365 72 ST NW and 7303 44 AV NW (R-C2). Change of Use: Semi-detached

Dwelling; Relaxation: Semi-detached Dwelling (existing cantilever and eaves) - building 

setback from side property line. DP2021-0303

BRENTWOOD 50 BRENTWOOD CM NW and 275 BRENTWOOD PL NW (DC 296D2017).

New: Sign - Class D (Canopy sign - 2) - signable limits. DP2021-0200

CAPITOL HILL 1139 21 AV NW (R-CG). New: Rowhouse Building (1 building); Accessory

Residential Building (garage). DP2020-7156

CHARLESWOOD 2703 CHALICE RD NW (R-C1). Addition: Single Detached Dwelling

(main floor - rear, basement - rear). DP2020-7318

COPPERFIELD 1107 COPPERFIELD BV SE (R-1N). New: Secondary Suite (basement).

DP2020-8151

COPPERFIELD 1103 COPPERFIELD BV SE (R-1N). New: Secondary Suite (basement).

DP2020-8152

COPPERFIELD 1099 COPPERFIELD BV SE (R-1N). New: Secondary Suite (basement).

Expand all

Page 2 of 10Public notices
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DP2020-8153

CORAL SPRINGS 236 CORAL SPRINGS PL NE (R-C1). New: Secondary Suite (existing -

basement). DP2020-7965

CORNERSTONE 266 CORNERSTONE HT NE (R-Gm). Relaxation: Semi-detached 

Dwelling (existing) – eaves projection into side setback. DP2021-0147

DALHOUSIE 5920 DALTON DR NW (R-C1). New: Secondary Suite (basement). DP2020-

8204

DEER RIDGE 52 DEERCREST CL SE (R-C2). Temporary Use: Home Occupation - Class 2 

(Dog Daycare – 5 years). DP2020-7966

DOUGLASDALE/GLEN 52 DOUGLAS WOODS GV SE (R-C1). Temporary Use: Home

Occupation - Class 2 (Personal Trainer - 18 months). DP2020-7729

DOWNTOWN COMMERCIAL CORE 706 7 AV SW (CR20-C20/R20). Change of Use:

Dwelling Units (converting office space to residential), Exterior Renovations: Dwelling 

Unit (new bay door, new man door - 2, rooftop unit, refurbish building facade). 

DP2021-0133

EVANSTON 113 EVANSGLEN DR NW (R-1). New: Secondary Suite (existing -

basement). DP2020-8170

FAIRVIEW 40 FYFFE RD SE (R-C1). New: Secondary Suite (existing - basement). 

DP2020-8174

FALCONRIDGE 1403 FALCONRIDGE DR NE (R-C1). New: Secondary Suite (existing -

basement). DP2020-4890

FALCONRIDGE 40 FALMEAD RD NE (R-C1). New: Secondary Suite (existing -

basement). DP2020-7951

FOOTHILLS 4216 61 AV SE (I-G). New: Sign - Class C (Freestanding Sign). DP2021-0084

FOOTHILLS 4320 80 AV SE (I-G). New: Sign - Class B (Fascia Sign). DP2021-0132

FOREST LAWN 1717 41 ST SE (M-C1). Exterior Renovations: School Authority - School 

(refurbish building facade & vestibule); Changes to Site Plan: School Authority - School 

(garbage enclosure & parking). DP2020-5665

FOREST LAWN 2615 39 ST SE (R-C2). New: Secondary Suite (basement); Relaxation:

Secondary Suite (covered entry) - building setback from side property line. DP2020-

7070

FOREST LAWN 922 36 ST SE (R-C1). Change of Use: Place of Worship - Small; Revision:

removal of Secondary Suite (existing - basement). DP2020-7315

Page 3 of 10Public notices
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FOREST LAWN 1734 50 ST SE (MU-2 f3.0h16). New: Sign - Class B (Fascia Signs - 3) -

relaxation of lower limit. DP2020-8009

FOREST LAWN 4710 17 AV SE (DC 124). Change of Use: Medical clinic, Retail store.

DP2020-8264

FOREST LAWN INDUSTRIAL 3540 52 ST SE (I-G). Change of Use: Vehicle Sales - Minor,

Vehicle Storage - Passenger. DP2020-6822

FRANKLIN 999 36 ST NE (C-C2 f0.38h18). New: Sign - Class E (Digital Message Sign - 3

years). DP2021-0192

GLENBROOK 4747 26 AV SW (R-C1). Addition: Single Detached Dwelling (main floor -

front and rear), Secondary Suite (basement). DP2020-7451

HAMPTONS 36 HAMPSTEAD MR NW (R-C1). New: Secondary Suite (existing -

basement). DP2020-7488

HIDDEN VALLEY 64 HIDDEN GR NW (R-C1N). New: Secondary Suite (existing -

basement). DP2020-7592

HIGHLAND PARK 4015 CENTRE ST NW (C-N2). New: Sign - Class E (Digital Message

Signs - menu boards - 2). DP2020-6914

HILLHURST 1632 WESTMOUNT BV NW (R-C2). Temporary Use: Home Occupation -

Class 2 (Psychiatrist - 3 years). DP2021-0177

HUNTINGTON HILLS 7020 4 ST NW (C-C2 f0.5h18). Changes to Site Plan:

Supermarket (parking reconfiguration), New: Sign-Class B (Fascia Signs - 5); Revision: 

Sign-Class C (Freestanding Sign - sign copy). DP2021-0148

INGLEWOOD 1309 11 AV SE (R-C2). New: Backyard Suite. DP2020-7914

KINGSLAND 514 78 AV SW (R-C2). New: Secondary Suite (existing - basement) -

parking stall size. DP2020-7819

KINGSLAND 7779 MACLEOD TR SW (DC 14D2020). New: Sign - Class B (Fascia Sign).

DP2021-0347

MAHOGANY 120 MAGNOLIA HE SE (R-1N). Relaxation: deck - projection into rear

setback. DP2020-7575

MAPLE RIDGE 10215 MAPLE GROVE PL SE (R-C1). Relaxation: Accessory Residential

Building (garage) - building coverage. DP2021-0274

MARLBOROUGH 4827 MARYVALE DR NE (R-C1). New: Secondary Suite (existing -

basement). DP2021-0045
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MARTINDALE 52 MARTINGLEN PL NE (R-C1). New: Secondary Suite (existing -

basement). DP2020-7981

MCKENZIE TOWNE 4307 130 AV SE (C-R3 f0.4h18). New: Sign - Class E (Digital 

Message Signs - menu boards - 2). DP2020-7903

MEADOWLARK PARK 45 MEADOWVIEW RD SW (R-C1). New: Secondary Suite (existing

- basement). DP2020-7825

MEDICINE HILL 410, 885, 924, 2200 & 2251 NA'A DR SW and 8620 CANADA OLYMPIC

DR SW (DC 85D2020, DC 86D2020, DC 87D2020, DC 121D2015 & DC 125D2015). 

Revision: Sign - Class E (Digital Message Sign - comprehensive sign development). 

DP2020-6520

MILLRISE 541 MILLVIEW BA SW (R-C1N). Temporary Use: Home Occupation - Class 2

(Hair Stylist - 3 years). DP2020-8088

MILLRISE 1223 MILLVIEW DR SW (R-C1). Temporary Use: Home Occupation - Class 2

(Massage Therapy - 5 years). DP2021-0051

MONTGOMERY 2003 MACKAY RD NW (R-C2). Relaxation: Accessory Residential

Building (garage) - building coverage. DP2020-5897

MOUNT PLEASANT 704 24 AV NW (R-C2). Relaxation: deck (existing) - projection into

side setback. DP2021-0342

NOLAN HILL 55 NOLANFIELD CR NW (R-1). New: Secondary Suite (existing -

basement). DP2020-6710

NOLAN HILL 259 NOLANHURST CR NW (R-1N). New: Secondary Suite (existing -

basement). DP2020-8030

NOLAN HILL 100 & 600 NOLAN HILL RI NW (M-H2). Revision: Multi-Residential

Development (changes to DP2018-4950 - motor vehicle parking volumetric clearance, 

building setback to property line). DP2020-8070

NORTH AIRWAYS 4001 19 ST NE (I-G). Change of Use: Vehicle Sales - Minor, Auto

Body and Paint Shop. DP2021-0056

NORTH GLENMORE PARK 5716 LAYZELL RD SW (R-C1). New: Secondary Suite

(existing - basement). DP2020-8052

OAKRIDGE 152 OAKMOOR PL SW (R-C1). Addition: Single Detached Dwelling 

(Attached Garage). DP2021-0138

OGDEN 7819 20A ST SE (R-C1). New: Secondary Suite (existing - basement). DP2021-

0006
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OGDEN 6645 18 ST SE (R-C2). Relaxation: deck (existing) - height, projection into side

setback. DP2021-0060

PANORAMA HILLS 558 PANAMOUNT BV NW (R-1). New: Secondary Suite (existing -

basement). DP2020-7742

PENBROOKE MEADOWS 1110 53C ST SE (M-C1). Addition: Multi-Residential

Development (garage and covered deck); New: Accessory Residential Building 

(storage shed). DP2020-6862

PENBROOKE MEADOWS 6811 4 AV SE (R-C1). New: Secondary Suite (existing -

basement). DP2020-7782

RANCHLANDS 6720 RANCHVIEW DR NW (R-C1). Relaxation: Single Detached Dwelling 

(existing cantilever & attached wood shed) - building setback from both side property 

lines, Accessory Residential Building (existing play structure) - building setback from 

side property line. DP2021-0362

RESIDUAL WARD 13 – SUB AREA 13M 22323 MACLEOD TR SW (S-FUD). New: Sign -

Class C (Freestanding Sign - 5 years). DP2020-7995

RICHMOND 2308 24 ST SW (C-N2). Temporary Use: Sign - Class E (Digital Message

Sign - 3 years). DP2021-0146

RUNDLE 18 RUNDLELAWN CL NE (R-C1). New: Secondary Suite (existing - basement).

DP2020-8109

RUNDLE 4920 RUNDLEHORN DR NE (R-C1). New: Secondary Suite (existing -

basement). DP2020-8396

SADDLE RIDGE 35 SADDLECREST GV NE 9025 68 ST NE (C-N1, S-FUD). New: Medical

Clinic, Office, Retail and Consumer Service (3 buildings), Sign - Class C (Freestanding 

Sign), Sign - Class F (Third Party Advertising Sign). DP2018-3677

SADDLE RIDGE 107 SADDLESTONE GV NE (R-1N). New: Secondary Suite (basement).

DP2020-6444

SADDLE RIDGE 7 SADDLELAKE MR NE (R-1s). New: Secondary Suite (basement) -

parking stall. DP2020-7450

SADDLE RIDGE 9 SADDLECREEK CR NE (R-1N). New: Secondary Suite (existing -

basement). DP2020-7644

SADDLE RIDGE 9226 SADDLEBROOK DR NE (R-1N). New: Secondary Suite (existing -

basement). DP2020-7737

SADDLE RIDGE 2 SADDLECREEK CR NE (R-1N). New: Secondary Suite (existing -

basement). DP2020-7785
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SADDLE RIDGE 128 SADDLELAND CL NE (R-1N). New: Secondary Suite (existing -

basement). DP2021-0376

SADDLE RIDGE 113 SADDLEFIELD PL NE (R-1N). New: Secondary Suite (existing -

basement). DP2021-0399

SAGE HILL 78 SAGE BANK GV NW (R-1N). Relaxation: deck (existing) - projection into

rear setback. DP2021-0525

SCARBORO/SUNALTA WEST 2416 17 AV SW (R-C1). New: Secondary Suite (existing -

basement). DP2020-3894

SCENIC ACRES 311 SCENIC GLEN BA NW (R-C1). New: Secondary Suite (existing -

basement). DP2020-7796

SHAWNESSY 230 SHANNON ESTATES TC SW (M-CG d22). Relaxation: air conditioning

equipment (existing) - projection into side setback. DP2021-0339

SHEPARD INDUSTRIAL 2875 107 AV SE (I-G). Change of Use: Office. DP2021-0150

SHERWOOD 55 SHERVIEW GV NW (R-1N). New: Secondary Suite (basement). DP2020-

8020

SIGNAL HILL 709 SIERRA MADRE CO SW (R-C1). Relaxation: eaves (existing) -

projection into side setback, deck (existing) - projection into rear setback. DP2021-

0309

SOUTH AIRWAYS 1555 32 AV NE (C-COR3 f1.0h12). New: Sign - Class E (Digital

Message Signs - 3). DP2020-7867

SOUTH CALGARY 1915 33 AV SW (DC 10D2021). Change of Use: Change of Use: Child

Care Service (22 children); Changes to Site Plan: Child Care Service (outdoor play 

area). DP2020-7455

SOUTHVIEW 2520 35 ST SE (R-C1). New: Secondary Suite (existing - basement). 

DP2020-7680

SPRINGBANK HILL 40 SPRING WILLOW TC SW (R-1). Relaxation: Single Detached

Dwelling (existing) - building setback from side property line, Retaining Wall (existing) - 

height. DP2020-7640

ANDREWS HEIGHTS 1403 29 ST NW (S-CI). Temporary Use: Hospital (storage

building). DP2020-8221

SUNNYSIDE 327 9A ST NW (DC 186D2016). Temporary Use: Temporary Residential

Sales Centre (2 years). DP2021-0209
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TARADALE 6311 TARALEA PA NE (R-1N). New: Accessory Residential Building 

(detached garage), Backyard Suite (above garage). DP2020-7984

TARADALE 491 TARALAKE WY NE (R-1N). New: Secondary Suite (existing - basement). 

DP2021-0009

TARADALE 250 TARAWOOD PL NE (R-1N). New: Secondary Suite (existing - basement).

DP2021-0053

WEST HILLHURST 2830 PARKDALE BV NW (R-C2). New: Single Detached Dwelling, 

Accessory Residential Building (garage). DP2020-7696

WESTWINDS 76 WESTWINDS CR NE (I-C). Change of Use: Auto Service - Minor. 

DP2021-0037

WESTWINDS 7 WESTWINDS CR NE (DC 103Z94). Change of Use: Offices. DP2021-0080

WESTWINDS 4655A 54 AV NE (DC 103Z94). Change of Use: Grocery store. DP2021-

0261

WILLOW PARK 150 99 AV SE (C-COR3 f1.0h12). New: Sign - Class B (Fascia Signs - 14), 

Sign - Class C (Freestanding Signs - 2), Sign - Class E (Digital Message Signs - 2) (3 

years). DP2020-5975

WILLOW PARK 355 WHITNEY CR SE (R-C1). New: Secondary Suite (existing -

basement). DP2021-0162

WINDSOR PARK 5232 4 ST SW (R-C2). Changes to Site Plan: School - Private (parking 

and waste). DP2020-4099

WINDSOR PARK 5119 ELBOW DR SW (DC 8D2012). Change of Use: Office - relaxation

of location - ground floor. DP2021-0083

For information or viewing any of the above development permits or plans, please

send an email to dp.circ@calgary.ca to arrange for an appointment. Persons wishing 

to appeal any of the above decisions must do so by filing a "NOTICE OF APPEAL", 

along with payment of a $200 non-refundable filing fee to the Subdivision and 

Development Appeal Board, NO LATER THAN Feb 25, 2021. Appeals can be filed 

online at www.calgary.ca/sdab/onlineappeal or by calling 403-268-5312.

Development Authority

 January 28, 2021

 January 21, 2021
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 January 14, 2021

 January 7, 2021

 December 31, 2020

 December 24, 2020

 December 17, 2020

 December 10, 2020

 December 3, 2020

 November 26, 2020

 November 19, 2020

 November 12, 2020

 November 5, 2020

 This information has no legal status and cannot be used as an official interpretation of the various bylaws, codes and

regulations currently in effect. The City of Calgary accepts no responsibility to persons relying solely on this information. Web 

pages are updated periodically.   
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Loewen, Maurie

From:

Sent: Wednesday, April 14, 2021 12:10 PM

To: Swartz, Jason J.

Cc: 'Jerome'; 'Rick Grol'

Subject: [EXT] RE: DP2020-7171 Questions

Hi Jason, 

 

Thank you for the call today. Are you able to summarize the reasons DP2020-7171 was granted relaxation under section 

40(h) of the Land Use Bylaw we discussed in an email? 

 

Also, can you provide the name and contact information for your team lead that reviewed the file? 

 

Thank you, 

 

Joel Price, Director 
5VINES Wine, Craft Beer, & Spirits 

 | www.5vines.com 
VICTORIA PARK 

218 12 AV SE Calgary, AB T2G 1G9 | P. 587-955-9221 

WESTMAN VILLAGE 

105 Mahognay Centre SE Calgary, AB T3M 0T2 | P. 587-620-1922 

 

From:   

Sent: Friday, April 9, 2021 8:10 AM 

To: 'Jason.Swartz@calgary.ca' <Jason.Swartz@calgary.ca> 

Cc: 'Jerome'  

Subject: DP2020-7171 Questions 

 

Hi Jason, 

  

My name is Joel Price. I am a Director of 5 Vines Wine and Spirits Ltd. I left you a voicemail yesterday but thought I 

would follow it up with an email. It was recently brought to my attention that DP2020-7171 was approved for a liquor 

store located at 201 10 AV SE. It is my understanding that the City cannot approve another liquor store within 270m of 

an existing liquor store when accounting for the 10% relaxation allowable under section 40(h) of the Land Use Bylaw. By 

my estimation the premise of the proposed store is 160m away from 5 Vines located at 218 AV SE. Are you able to shed 

some light on the grounds DP2020-7171 was approved, despite the required 300m separation distance to an existing 

liquor store? 

  

https://developmentmap.calgary.ca/?find=DP2020-7171 

  

Thank you for your time, 

 

 

Joel Price, Director 
5VINES Wine, Craft Beer, & Spirits 

 | www.5vines.com 
VICTORIA PARK 
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218 12 AV SE Calgary, AB T2G 1G9 |  

WESTMAN VILLAGE 

105 Mahognay Centre SE Calgary, AB T3M 0T2 | P. 587-620-1922 
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Loewen, Maurie

From: Rick Grol 

Sent: Tuesday, May 11, 2021 2:18 PM

To: Loewen, Maurie

Cc: joel; McKeown, Lynn

Subject: [EXT] Re: DP2020-7171 Questions

Hi Maurie, 
 
Last week we spoke about the matter of the issued DP2020-7171, the liquor store approved for 201 10 Avenue SE, which 
I brought to your attention.  Have you been able to get feedback from Management to why this DP was approved despite 
the fact that under the Land Use Bylaw the DA had no authority to approve this permit?    My client is eager to get an 
answer from the City on this matter. He reserves the right to consider all remedies regarding this DP approval. It seems to 
me this permit was issued in error. Under the Land Use Bylaw, section 43(1), the Development Authority has the authority 
to correct the error and remedy the situation.   
 
 
As mentioned, before my client is considering his options in this regard, he would appreciate an answer from the Planning 
Department to get the facts straight about the DP approval. The first time he made an inquiry to the DP File Manager, 
Jason Swartz, was on April 9, 2021. My client received an unsatisfactory explanation in a phone call from Jason.  The file 
manager provided no official email response to my clients' inquiry, which in my view is atypical for inquiries made 
regarding approved DP approvals of this nature. In particular given the clear rules on the Land Use Bylaw in this 
regard.  Hence the reason for me making an inquiry by email to you on April 20. 
 
 
My client would appreciate a response from your department on this matter. I understand you are busy and management 
within your department may haven't provided you feedback on this matter yet, but my client is owed a proper and 
transparent explanation from the City and Development Authority about the DP approval.   
 
 
I have cc-ed Lynn McKeown on this email. 
 
 
Thank you, 
 
 
R  
 
Rick Grol  
T   

  
 
 
This email (including attachments) is confidential and may contain privileged information. If you are not an intended 
recipient, please delete this email and notify us immediately. Any unauthorized use or disclosure is prohibited.  
 

From: "Maurie Loewen" <Maurie.Loewen@calgary.ca> 
To: "rgrol" <  

 
Sent: Friday, April 23, 2021 2:33:40 PM 
Subject: RE: DP2020-7171 Questions 
 

Hi Rick, 
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We’re looking into this with more detail.  It’s been a busy week with a lot of appeal activity so we haven’t had the 

opportunity to get the correct people into the room.  We’re hoping to have some information for you next week. 

  

Regards, 

  

Maurie Loewen 

Senior Planning Technician 
Technical Planning | Community Planning 
Planning & Development 
T. 403.333.5348 | E. maurie.loewen@calgary.ca  

 
Check out www.calgary.ca/pdmap to learn more about the development activity in your community. 

  

  

  

  

  

From: Rick Grol <   

Sent: Tuesday, April 20, 2021 8:25 PM 

To: Loewen, Maurie <Maurie.  

 

Subject: [EXT] Fwd: DP2020-7171 Questions 

  
Hi Maurie, 
  
Further to the mentioned liquor store approval at 201 10 Ave SE: DP2020-7171.  See the email inquiry below from Mr. 
Price.  As you can note I was cc-ed on the email.  Mr. Price received an unsatisfactory phone call back from the file 
manager which didn't really address the 300m setback issue from 5 Vine Store in the Keynote Development.  Jason 
advised that the proposed liquor store was approved because of enough density in the immediate area justifying the 
separation variance. But that doesn't satisfactory address the issue of the max 10 percent relaxation authority of the DA. 
  
Thanks, 
  
R 
  
Rick Grol  
T 403-922-8269  
E rgrol@shaw.ca  
 
 
This email (including attachments) is confidential and may contain privileged information. If you are not an intended 
recipient, please delete this email and notify us immediately. Any unauthorized use or disclosure is prohibited.  
  

From: "joel"  
To: "Jason Swartz" <Jason.Swartz@calgary.ca> 
Cc: "Jerome" <  
Sent: Friday, April 9, 2021 8:10:10 AM 
Subject: DP2020-7171 Questions 
  

Hi Jason, 

  

My name is Joel Price. I am a Director of 5 Vines Wine and Spirits Ltd. I left you a voicemail yesterday but thought I 

would follow it up with an email. It was recently brought to my attention that DP2020-7171 was approved for a liquor 
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store located at 201 10 AV SE. It is my understanding that the City cannot approve another liquor store within 270m of 

an existing liquor store when accounting for the 10% relaxation allowable under section 40(h) of the Land Use Bylaw. By 

my estimation the premise of the proposed store is 160m away from 5 Vines located at 218 AV SE. Are you able to shed 

some light on the grounds DP2020-7171 was approved, despite the required 300m separation distance to an existing 

liquor store? 

  

https://developmentmap.calgary.ca/?find=DP2020-7171 

  

Thank you for your time, 

  

  

Joel Price, Director 
5VINES Wine, Craft Beer, & Spirits 

 | www.5vines.com 

VICTORIA PARK 
218 12 AV SE Calgary, AB T2G 1G9 | 

WESTMAN VILLAGE 
105 Mahognay Centre SE Calgary, AB T3M 0T2 |  
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Loewen, Maurie

From:

Sent: Saturday, May 22, 2021 5:44 PM

To: Hamilton, Debra; McKeown, Lynn

Cc: Loewen, Maurie; Belvedere, Shannon; Mercer, David E. (Law); joel

Subject: [EXT] DP2020-7171; Liquor Store 201 10 Avenue SE

Attachments: 5 Vines Letter to City RG.pdf; 5 VINES Rick Grol Authorization letter.pdf

Hello All, 
 
Please find attached correspondence regarding DP2020-7171 with respect to the approval of a Liquor Store at 201-10 
Avenue SE. 
 
Kind regards, 
 
R 
 
Rick Grol  
T   

  
 
 
This email (including attachments) is confidential and may contain privileged information. If you are not an intended 
recipient, please delete this email and notify us immediately. Any unauthorized use or disclosure is prohibited.  
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   H. J. (Rick) Grol, LLB, LLM   

                                                                                               1925 – 5A Street S. W.  
                                                                                               Calgary, AB T2S 2G2  

                                                                                                 
             

                                                                                                

May 21, 2021 
 
Via email  
 
The City of Calgary  
Planning & Development  
P.O. Box 2100, Station M  
Calgary, Alberta T2P 2M5  
 
Attention: Debra Hamilton, Director, Community Planning   
        Lynn McKeown, Coordinator Technical Planning & Bylaw Review 
 
 
Dear Debra & Lynn, 
 
RE:   Development Permit DP2020-7171; Liquor Store 201 10 Avenue SE 
 
I have been retained by 5 Vines Wine and Spirits Ltd (5 Vines) as their agent/representative 
with respect to the following matter.   5 Vines operates an approved liquor store (DP2008-
2755) at 218 12 Avenue SE in the Keynote Building Complex in the Beltline community.  
 
In early April my client became aware that the Development Authority (DA) approved a 
development permit for a liquor store at 201 10 Avenue SW in the so-called Uptown Building; 
This location is approximately 150 metres from my client’s liquor store.  The DA approved 
the permit on January 29, 2021 and advertised it on the City’s website on February 4; the 
final date to file an appeal was February 25, 2021.  
 
On April 9, Mr. Joel Price, the Principle of 5 Vines, contacted via email the File Manager of 
the DP application, Jason Swartz, and inquired why the DA had approved the permit despite 
section 40(h) of the Land Use Bylaw (LUB), which limits the DA’s authority to approve a 
development permit to 270 metres from an approved liquor store.  
 
On April 14, Mr. Price received an unsatisfactory phone call back from the file manager which 
didn't really address the required 300 metre setback issue from their liquor store in the 
Keynote Building.  Jason Swartz advised him that the proposed liquor store was approved 
because of enough new density in the immediate area, the proposed liquor store faces 
north, 5 Vines faces south, and 10th avenue is considered a different business corridor   
justifying the separation variance and that he had discussed the application with his Team 
Lead. The same day Mr. Price via email requested from Jason Swartz to summarize the 

SDAB2021-0043

73



2 

 

reasons DP2020-7171 was granted relaxation under section 40(h) of the Land Use Bylaw and 
provide the name and contact information for his Team lead who reviewed the file.  Mr. 
Price never received a response on his email.  
 
On April 20, I brought the approval of the permit to the attention of Maurie Loewen. On 
April 23, Marie Loewen advised me that he would hope to have further information for me 
the next week.  
 
On May 11, I inquired again with Maurie Loewen (while cc-ing Lynn McKeown) about the 
subject matter and requested a response on my April 20 email. I brought it to his attention 
that under the LUB the DA had no authority to issue the permit. I also mentioned that under 
section 43(1) of the LUB the DA has the authority to correct the error and remedy the 
situation.   
 

My client takes the position that pursuant to the LUB the DA had no jurisdiction or authority 
to issue the development permit.  This permit has clearly been issued in error, contrary to 
the LUB.  
 
My client is an affected party in this matter. They expect that the City and their Development 
Authorities comply with the LUB when the City receives applications for new liquor stores 
that are within 270 metres of an existing approved liquor store.  Affected parties are entitled 
to rely on the expectation that The City does not issue a development permit that is contrary 
to the LUB.   Under the LUB the DA lacks the jurisdiction to issue a permit for the proposed 
liquor store at the subject location.  
 
We respectfully request that pursuant to section 43(1) of the LUB the DA cancels the subject 
development permit. If the DA does not take action under section 43(1) of the LUB within 14 
days of receipt of this letter, we assume the DA and The City of Calgary refuse to cancel the 
permit.   
 
My client reserves the right to consider all remedies regarding the illegal approval of 
DP2020-7171.    
 
Looking forward to your reply.  
 
Sincerely, 
 

 
Rick Grol 
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Cc:  Client  
 Maurie Loewen, Senior Planning Technician  
 Shannon Belvedere, Legal counsel DA 

David Mercer, Manager Planning & Real Estate, Legal Services  
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May 20, 2021 

 

The City of Calgary  

Planning & Development  

P.O. Box 2100, Station M, # 8108 

Calgary, Alberta T2P 2M5  

 

To Whom It May Concern, 

 

RE:   Development Permit DP2020-7171; Liquor Store 201 10 Avenue SE 

 Authorization letter 

 

Please be advised that I am a Director and Officer of 5 Vines Wine and Spirits Ltd.  

Our company has retained Mr. Rick Grol to act as our agents/representatives regarding the 

aforementioned matter.  Mr. Grol is authorized to make representations and submissions on behalf 

of our company with respect to DP2020-717.  

We agree to immediately notify The City of Calgary in writing of any changes regarding the above 

information. 

 

Kind regards, 

 

 

Joel Price, 

Director,  

5 Vines Wine and Spirits Ltd. 

218 12 AV SE Calgary, AB T2G 1G9 

C:  

 

SDAB2021-0043

76



1

Loewen, Maurie

From: Hamilton, Debra

Sent: Friday, May 28, 2021 12:09 PM

To: Rick Grol; McKeown, Lynn

Cc: Loewen, Maurie; Belvedere, Shannon; Mercer, David E. (Law); joel

Subject: RE: DP2020-7171; Liquor Store 201 10 Avenue SE

Hello Rick 

 

Thank you for your inquiry regarding DP2020-7171, approved January 29, 2021.  The permit was advertised in 

the usual course, and as no appeal was filed it was released in the usual course. Besides the public notices 

webpage, PD Maps also provides accurate information on the status of development permits (DMAP 

(calgary.ca)). DP2020-7171 was advertised February 4, 2021, and released March 1, 2021.  

 

If further legal action is taken, as a courtesy please continue to copy our legal counsel Shannon Belvedere. 
 

Thank you,  

Debra 

 

 

Debra Hamilton, RPP, MCIP 
Director, Community Planning 
Planning & Development 
The City of Calgary | Mail code #8073 
PO Box 2100, Station M, Calgary, AB, T2P 2M5 
T 1.403.268.1438 F 1.403.268.1997 | www.calgary.ca 

 

 

 

From: Rick Grol   

Sent: Saturday, May 22, 2021 5:44 PM 

To: Hamilton, Debra <Debra.Hamilton@calgary.ca>; McKeown, Lynn <Lynn.McKeown@calgary.ca> 

Cc: Loewen, Maurie <Maurie.Loewen@calgary.ca>; Belvedere, Shannon <  

> 

Subject: [EXT] DP2020-7171; Liquor Store 201 10 Avenue SE 

 

Hello All, 
 
Please find attached correspondence regarding DP2020-7171 with respect to the approval of a Liquor Store at 201-10 
Avenue SE. 
 
Kind regards, 
 
R 
 
Rick Grol  

  
  

 
 
This email (including attachments) is confidential and may contain privileged information. If you are not an intended 
recipient, please delete this email and notify us immediately. Any unauthorized use or disclosure is prohibited.  

SDAB2021-0043

77



Appeal Board rec'd: June 28, 2021
Submitted by: D. Moore, Triovest, Property Manager
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PIZA 
SHOP 
SITE

SITE OF 
LIQUOR 
SHOP

SITE FOR THE PROPOSED LIQUOR STORE SHOWN IN BLUE AT UNIT G-R01 OF 201-10THAVE,S.E.CALGARY

DEVELOPMENT
PERMIT 

DECISION
RENDERED 

ON THIS PLAN

JJSWARTZ

JAN 29 20212020-7171

DP No

CITY OF CALGARY  PLANNING, DEVELOPMENT AND ASSESSMENT
THESE ARE THE PLANS REFERRED TO IN DEVELOPMENT PERMIT NO.

WHICH ARE APPROVED SUBJECT TO THE ALTERATIONS IF ANY SHOWN
HEREON IN RED OR AS OTHERWISE NOTED IN THE DEVELOPMENT PERMIT.
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I. Introduction 
 
1. The Appellant, 5 Vines Wine and Spirits Ltd., appealed the Development Authority’s 

decision refusing to cancel development permit DP2021- 7171 regarding the approval of a 
new Liquor Store at 201 10 Avenue SE in the city of Calgary.  
 

2. The Appellant operates an existing approved liquor store (DP2008-2755) at 218 12 Avenue 
SE in the Keynote Building Complex in the Beltline community that is within 270 metres 
(which is the minimum distance that the Development Authority can approve) of the new 
liquor store. The address for the Keynote building is 1110 – 1 Street SE. 
 

3. The Appellant submits that the subject development permit DP2020-7171 has been issued 
in error as the DA had no legal authority to issue the permit. 
 
 

II.   Background and Facts 

4. On January 29, 2021, the Development Authority (DA) approved a development permit for 

a liquor store at 2021 10 Avenue SE.  The new store is approximately 170 metres from the 

appellant’s liquor store. The approval was advertised on the City’s website on February 4, 

2021.  Even though a variance was granted in relation to the distance to the Appellant’s 

liquor store, the City did not notify the Appellant of the development permit. The final date 

to file an appeal to the Subdivision and Development Appeal Board was February 25, 2021.  

 

5. By the time that the Appellant became aware of the approval of the new liquor store, the 

appeal period of the subject development permit had lapsed. The Appellant, by their 

Director Mr. Joel Price and agent, brought the matter of section 40(h) of Land Use Bylaw 

1P2007 (LUB) to the attention of the Development Authority and the City Planning & 

Development. Much correspondence, by phone and emails, took place between the 

Appellant and the City’s Planning & Development Department regarding the matter [see 

Board report, pages 6-16].   

 

6. On April 8, 2021, by voice mail and April 9, 2021, by email Mr. Price made an inquiry to Mr. 

Jason Swartz the file manager, regarding the approval of the subject development permit 

DP2021-7171. Mr. Price specifically referred to section 40(h) of the LUB and the lack of 

authority to approve another liquor store within 270 metres of an existing liquor store due 

to the 10 percent relaxation limitation.  

 

7. On April 14, 2021, the file manager advised Mr. Price that the development was approved 

because there was enough density in the area to sustain another liquor store. No 

explanation was given about section 40(h) of the LUB.  
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8. On April 20, 2021, the Appellant’s agent, Mr. Grol, emailed Mr. Loewen about the matter 

(page 8, Board report).  On April 23, 2021, Mr. Loewen responded by email: “We’re looking 

into this with more detail. […] We’re hoping to have some information for you next 

week.” 

 

9. On May 11, 2021, the Appellant’s agent emailed Mr. Loewen again about the matter (page 

13, Board report). The Appellant’s agent expressed that the permit was issued in error and 

that under section 43(1) of the LUB the Development Authority has the authority to 

correct the error and remedy the situation. 

10. On May 22, 2021 by letter dated May 21, 2021, the Appellant through its agent requested 
from the Development Authority pursuant to section 43(1) of the LUB the cancellation of 
development permit DP2020-7171 regarding the Liquor Store at 201 10 Avenue SE (page 18, 
Board report).  The Appellant stated in its letter that if the DA does not take action under 
section 43(1) of the LUB within 14 days of its letter, it would assume the DA has refused to 
cancel the subject development permit DP2020-7171. The letter was addressed to Ms. 
Debra Hamilton, Director Community Planning within the Planning & Development 
Department of The City of Calgary, and Ms. Lynn McKeown, Coordinator Technical 
Planning and Bylaw Review. McKeown is a Development Authority as referenced in the 
LUB. It is the Appellant’s understanding that all development authorities ultimately fall 
under the authority of the Director of Community Planning.   
 

11. On May 28, 2021, Ms. Hamilton by email replied to the Appellant’s agent and provided the 
status of the issued development permit (page 21, Board report). 
 

12. In the first week of June, Mr. Price placed a phone call to Ms. McKeown about the matter.  
On June 8, 2021, he followed up with an email to Ms. McKeown, who responded with an 
email stating she was “still awaiting on some internal commentary […]” (page 23, Board 
report). 
 

13. On June 10, 2021, by email Ms. McKeown advised Mr. Price that the development was 
approved in late January. She referred to sections 35 and 36 of the LUB. She did not 
address section 40(h) of the LUB, nor did she provide a response to the Appellant’s 
request to cancel the permit as outlined in the letter dated May 21, 2021. 
 

14. In an email dated June 10, 2021, the DA’s decision not to cancel the subject development 
permit was communicated to the Appellant by Ms. McKeown.  Alternatively, by not 
cancelling the development permit within 14 days of the May 21, 2021 letter, the DA has 
made the decision not to cancel the subject development permit.   
 

15.  Since the DA has not cancelled the subject development permit DP2020-7171, the 
Appellant appealed the DA’s refusal to cancel the development permit.  
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16. The Appellant submitted the Notice of Appeal to the Board on June 16, 2021.  
 

17. The Appellant submits the appeal was submitted within the 21 day appeal period from 
June 10, 2021, when the DA’s decision was communication to the Appellant. Alternatively, 
the appeal was submitted within the 21 appeal period from the deemed refusal to cancel, 
which would start to run on the date 14 days from the May 21, 2021 letter. Either way the 
appeal was submitted on time within the legislated appeal period.   
 

18. The Map contained in the Board report, page 43, indicates that the distance of the new 
approved liquor store on 10 Avenue SE to the Appellant’s store is 169.93 metres. Note that 
the overlay on the Map has shifted slightly to the south.  Note the date stamp “2020-12-
21” on the Map, bottom right. The Bylaw Check document contained on page 53 of the 
Board report indicates that there is another liquor store within 300.0 metres. The address 
listed 1110 1 Street is the address of the building on which the Appellant’s store is located. 
Therefore during the processing of the subject development permit application the DA 
was aware of the existence of another liquor store located within more than 270 metres 
from the proposed new liquor store.  
 

19. The DA consistently applies section 40(h) of the LUB, and refuses development permit 
applications for any new liquor store that is within 270 metres of an existing approved 
liquor store.  [See Appendix A]  

   
 
III.  Applicable Land Use Bylaw Sections 

 
Section 225 
 

20. Pursuant to section 225(d) of the LUB, a liquor store in all Districts, not including the C-R2, 
C-R3 and CR20-C20/R20 Districts, must not be located within 300.0 metres of any other 
liquor store, when measured from the closest point of a liquor store to the closest point 
of another liquor store. [See Appendix B, excerpts LUB] 
 
Section 40(h) 
 

21. The DA issued development permit DP2020-7171 for a new liquor store at 201 10 Avenue SE 
in contravention of section 40(h) of Land Use Bylaw 1P2007 (LUB). 
 

22. Pursuant to the LUB the DA had, and has, no authority to approve a liquor store that is 
within 270 metres of the Appellant’s approved existing liquor store.   
 

23. Section 40(h) states that the DA must refuse a development permit application for a liquor 
store that requires more than 10 per cent relaxation/variance of the minimum separation 
distance of 300 metres from another liquor store.   [See Appendix B]  
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24. Section 40(h) is a compulsory LUB provision that cannot be varied or relaxed by the DA 
since it deals with the jurisdiction/authority. It is a well-established principle that such a 
Bylaw provision cannot be varied or relaxed (Thomas v Edmonton (City), 2016 ABCA 57).  
 
Section 43 LUB 
 

25. Pursuant to section 43(1) of the LUB, the DA has the authority to cancel a development 
permit that has been issued in error.  The drafters of the LUB expressly and purposively 
included section 43(1)(c) in the Bylaw to allow the DA to correct an error when it issued a 
development permit.  
 

26. The Appellant submits that the subject development permit DP2020-7171 has been issued 
in error as the DA had no legal authority to issue the permit.  
 

27. We submit that existing liquor stores are entitled to rely on the expectation that the City 
of Calgary abides by the LUB.    
 

28. It is telling that during the numerous inquiries the Appellant made to the file manager, the 
Coordinator Ms. McKeown, and Mr. Loewen were silent in addressing section 40(h) of the 
LUB, despite the fact that the Appellant specifically referred to this section and the limited 
authority of the DA to approve a new liquor store within 270 metres of the Appellant’s 
store.  To a large extent all were evasive, including Ms. Hamilton, the Director of 
Community Planning. In our view an inference can be taken from this, underscoring that 
the DA knew that the permit was issued in error.   
  

29. It is important to note that Ms. McKeown and Mr. Loewen are persons that are 
empowered as a “Development Authority”, as defined in section 13(53) of the LUB and as 
contemplated by the Municipal Government Act, RSA 2000, c M-26, as amended (MGA or 
Act).  Both persons typically deal with refusals of development permit applications as they 
are in leading roles within the stream 3 Technical Planning & Bylaw Review, Community 
Planning business unit of the Planning Department. Stream 3 processes change of use 
permit applications, among other liquor store applications.  

 

IV.  Preliminary Matter of Jurisdiction 

 
30. The Appellant submits that the Subdivision and Development Appeal Board (SDAB or 

Board) has jurisdiction with respect to the appeal.  

 

31. The Appellant’s appeal is limited to the DA’s decision not to cancel development permit 

DP2020-7171.   The Appellant does not appeal the approval of the permit as issued on 

January  
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32. The Appellant submits that the DA made a decision as per section 685(2) of the MGA [See 

Appendix C]                 

 
 

33. Pursuant to section 685(2) of the Municipal Government Act, RSA 2000, c M-26, as 

amended (MGA or Act) any person affected by “an order, decision or development permit 

made or issued by a development authority” may appeal the decision to the SDAB.   

 

34. We assume the Development Permit Applicant will take the position that the Board has 

no jurisdiction with respect to the appeal based on Skibstead v. Calgary (City) Development 

Appeal Board, (1994), 1994 ABCA 32. In Skibstead the Alberta Court of Appeal limited a 

“decision” by the DA to a decision taken following a development permit application.  

However, respectfully the Appellant submits that Skibstead is superseded by the Alberta 

Court of Appeal’s decision: McCauley Community League v Edmonton (City), 2012 ABCA 86 

(CanLII) [Appendix D]. Skibstead dealt with the then Planning Act. McCauley specifically 

dealt with section 685(2) of the MGA and McCauley is now the law in Alberta.  [Appendix 

D] 

 

35. In McCauley the Alberta Court of Appeal held that:  

 
[23] On the Board’s interpretation there would, however, be a gap in the 

regulatory scheme. If the City took the view (as in this case) that the development 

permit was still in good standing, then no stop work order would ever issue. Any 

interested party who was of the view that the permit had expired (either for failure 

of a condition, or because of the passage of time) would have no appeal remedy. 

The resulting gap is an undesirable result, which supports the argument that the 

words “an order, decision or development permit” in s. 685(2) should be given a 

wider meaning. On that basis, the conclusion of the City that a development 

permit was still in effect, or that the conditions in a development permit had in fact 

been complied with, would generate a right of appeal.  [Emphasis added] 

 

[27] A proper interpretation of the scope of the Board’s jurisdiction should give 

consideration to the administrative structure as a whole. Considering the ongoing 

validity of a development permit engages similar issues to considering the 

suitability of conditions in a development permit, to considering the correctness 

of a stop work order issued if the permit expires, and other development issues. 

The shortened limitation period will provide consistency within the system, and 
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greater certainty for developers. The Board erred in declining jurisdiction over this 

issue. 

 

36. It is important to note that in McCauley at para 23 the Court held that the words “an order, 

decision or development permit” in s. 685(2) of the MGA should be given a wider meaning. 

In addition the Court stated that “[a] proper interpretation of the scope of the Board’s 

jurisdiction should give consideration to the administrative structure as a whole.”  

 

37. In this case, the administrative structure as a whole is the scheme of the MGA and the land 

use bylaw, and its operations.  Considering the correctness of the DA’s decision, i.e. the 

refusal to cancel the permit, in this case engages the applicability of the rules and 

requirements of the Land Use Bylaw, and engages “other development issues” (McCauley, 

para 27).  There would be a gap in the regulatory regime if the only remedy for the 

appellants would be judicial review by the Courts, rather than a statutory appeal to the 

SDAB. Note para 21 of McCauley.  Regarding an appeal to the Calgary SDAB in the case at 

hand, “[t]he shortened limitation period will provide consistency within the system, and 

greater certainty for developers” (McCauley, para 27). The shortened limitation period, as 

referenced by the Court, refers to the limited appeal period of 21 days pursuant to section 

686(1) of the MGA. 

 

38. Pursuant to section 685(2) of the MGA any person affected by “an order, decision or 

development permit made or issued by a Development Authority” may appeal to the 

SDAB.  Please note that the Subdivision and Development Appeal Board Bylaw (Bylaw 

2P95), section 8, also contemplates jurisdiction of the Board to hear “ […] and (c) such 

other matters as the Board may now or may hereafter be required to hear by the Act of 

by bylaw of the City.  [See Appendix  E] 

 

39.  We submit that McCauley stands for the proposition, that the Court of Appeal held that 

the SDAB is the proper forum to deal with planning matters and planning dispute.  

 

40. The Appellant is affected by the subject “decision” of the DA. The Court of Appeal held in 

587901 Alberta Ltd. v. Calgary (City), 2007 ABCA 421, at para 16, that an existing liquor store 

is an affected party regarding a development permit issued for a new liquor store that is 

within the 300 metre separation distance of the existing liquor store.   [See Appendix D] 

 

V.   Evidence and Arguments 

 

41. The evidence contained in the Board report indicates that the newly approved liquor store 

is within 27o metres of the Appellant’s liquor store.  The DA clearly issued the development 

permit for the new liquor store in contravention of section 40(h) of the LUB, which limits 

88

SDAB2021-0043 Additional Submission



8 
 

the relaxation/variance power to 10 percent of the required 300 metre separation distance 

as per section 225(d) of the LUB.  

 

42. The Appellant obtained an opinion of Ms. Carol McClary, a former City employee who was 

a “development authority” for many years. Her opinion letter regarding the appeal is 

attached in Appendix F to the Appellant’s submission. Ms. McClary will provide further 

testimonial evidence at the hearing in support of her opinions as outlined in the letter. 

  

43. In addition, at the hearing the Appellant is calling Ms. Ivonne Martinez, President of the 

Alberta Liquor Store Association, as a witness. The Association was a stakeholder when 

City Council amended the LUB to include the 10 percent limitation from the required 300 

metre separation distance.  Her letter is attached in Appendix F.   

 

44. One can question, what is the purpose of section 43(1) of the LUB if the DA refuses to 

cancel permits that are clearly issued in error?  We submit that a development permit that 

is issued in error, can expect to be under attack and should not be afforded protection, 

like the City is providing to the applicant. Essentially not cancelling the development 

permit, results in an applicant and property owner obtaining a development right that 

they ought not to have obtained.  It is important to note that the issued permit also has 

larger planning consequences than in relationship to the Appellant and their landlord. It 

limits the ability of other potential applicants and affected property owners in the area to 

apply for a development permit for a liquor store in the future.  

 

45. Therefore the Applicant received a windfall as a result of the refusal of the DA to abide by 

the City’s Land Use Bylaw. The DA, acting in contravention with its jurisdiction, results in 

prejudice to an affected existing liquor store.  In our view, the administration of justice is 

brought into dispute in this case.  We submit that existing approved liquor stores 

legitimately are entitled to rely on the expectation that the City of Calgary abides by the 

rules of the LUB, in particular when it relates to the jurisdiction/authority of the DA 

respecting a flawed development application.  

 

46. In our view, there would be no difference if for example the DA would approve a use that 

is not allowed in a Land Use District and the DA nonetheless would approve a permit for 

such use in contravention of the LUB.  Such permit would be in blatant violation of the 

LUB.  Or the example of the approval a liquor store or cannabis store next to a School. 

Would the DA then also refuse to cancel the permit under section 43(1) once it discovers 

the permit has been issued in error?  We doubt the DA would not correct the error in that 

instance given the public interest at stake and the public outrage that likely would follow.   

 

47. There is no prejudice to the development permit applicant if the permit would be cancelled 

or revoked since the store has not opened yet.   
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VI. Remedy 

48. Pursuant to section 687(3)(d) of the MGA, the Board has the jurisdiction to revoke a 

decision or development permit.   

 

49. The Appellant submits that based on the facts there are sufficient grounds to revoke the 

permit as it was issued in error in contravention of the LUB.  

 

50. Consequently, the Appellant requests that the Board exercise its jurisdiction and revoke 

the permit.  

 

VII. Conclusion  

51. In conclusion, it is the Appellant’s position the Board has jurisdiction respecting the appeal 
based on McCauley.  
 

52. The subject development permit has been issued in error. 
 

53. The Appellant respectfully requests that the Board allow the appeal and revoke the 
development permit. 
 

Respectfully submitted, 

 
Rick Grol, Agent for the Appellant 
 
Encl.:  
 

 Appendix A – Example Refusal Liquor Store application 

 Appendix B – Excerpts LUB  
 Appendix C – Excerpts MGA 

 Appendix D – Case Law Authorities 
 Appendix E – Excerpts SDAB Bylaw 

 Appendix F – Report letter Carol McClary Planning Solutions 

 Appendix G – Letter ALSA 
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APPENDIX A 

 

Example refusal DP application for a Liquor 

Store pursuant to Section 40(h) of the LUB 
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APPENDIX B 

 

Excerpts Land Use Bylaw 1P007 
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APPENDIX C 

 

Excerpts Municipal Government Act 
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APPENDIX D 

 

Case law authorities 

Thomas v Edmonton (City), 2016 ABCA 57 

Skibstead v. Calgary (City) Development Appeal Board, (1994), 1994 ABCA 32 

McCauley Community League v Edmonton (City), 2012 ABCA 86 

587901 Alberta Ltd. v. Calgary (City), 2007 ABCA 421 
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In the Court of Appeal of Alberta 
 

Citation: Thomas v Edmonton (City), 2016 ABCA 57 

 

Date: 20160322 

Docket: 1403-0248-AC 
Registry: Edmonton 

 

 
Between: 

 
Donna Thomas, Anthony Fields, Patricia Fields, Jim Hole and Marcia Hole  

 

Appellants 
 

- and - 
 

The City of Edmonton and the City of Edmonton Subdivision and Development Appeal 

Board 

 

Respondents 
 
 

- and - 
 

The House Company Ltd. 

 
Respondent by Order 

 
_______________________________________________________ 

The Court: 

The Honourable Chief Justice Catherine Fraser 

The Honourable Mr. Justice Peter Martin 

The Honourable Mr. Justice Frans Slatter 

_______________________________________________________ 
 

Reasons for Judgment Reserved of The Honourable Chief Justice Fraser 

Concurred in by The Honourable Mr. Justice Martin 

Dissenting Reasons for Judgment Reserved of The Honourable Mr. Justice Slatter 

 
Appeal from the Decision by 

The City of Edmonton Subdivision and Development Appeal Board 
Dated the 5th day of September, 2014 

(SDAB-D-14-231) 
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_______________________________________________________ 

 

Reasons for Judgment Reserved of 

The Honourable Chief Justice Fraser 

_______________________________________________________ 
 

I. Introduction 

 

[1] The issue in this appeal is whether the City of Edmonton Subdivision and Development 

Appeal Board (SDAB) can waive a community consultation required under Edmonton Bylaw 
12800 (Zoning Bylaw) as part of its power under s 687(3)(d) of the Municipal Government Act, 

RSA 2000, c M-26 (Act) to vary requirements in a land use bylaw and grant a development 
permit.  
 

[2] For the reasons that follow, I have concluded that the answer to this question is no. The 
SDAB has no authority under s 687(3)(d) of the Act to waive the community consultation 

requirement mandated in the Zoning Bylaw. Such community consultation is a condition 
precedent to the issuance of a valid development permit. The failure to comply with this 
requirement constitutes a breach of procedural fairness. This breach cannot be waived by the 

SDAB in the exercise of its variance power under s 687(3)(d) of the Act. Thus, the appeal must 
be allowed.  

 
[3] My reasons for these conclusions begin with the relevant background facts (Part II) and 
the issue raised on this appeal (Part III). I next address the standard of review and explain why 

the SDAB’s interpretation of its powers under s 687(3)(d) is to be reviewed for correctness 
(Part IV). This is followed by the proper interpretive approach to be used given the relationship 

between the Act and the Zoning Bylaw (Part V). This leads in turn to analysis of the central issue, 
namely whether the SDAB has the authority to waive the requirement for community 
consultation under the Zoning Bylaw (Part VI), and the conclusion (Part VII). 

 
II. Background Facts 

 

[4] The five appellants are residents of the Groat Estates neighbourhood in the City of 
Edmonton (City). This neighbourhood falls within the geographical area to which the Mature 

Neighbourhood Overlay (Overlay) in the Zoning Bylaw applies. The Overlay imposes specific 
regulations on proposed developments located in sites zoned RF1 to RF5 within those areas 
designated in the Appendix to the Overlay. Broadly speaking, the Overlay applies where an 

applicant proposes to develop new low density residential housing in mature neighbourhoods in 
the City. 

 
[5] The respondent by order, The House Company Ltd. (House Company), is the developer 
of a bare land condominium complex in Groat Estates known as “Sylvancroft”. Each of the 

20
16

 A
B

C
A

 5
7 

(C
an

LI
I)

110

SDAB2021-0043 Additional Submission



Page:  2 
 

 

appellants’ properties backs on to Sylvancroft. After Sylvancroft was subdivided, the House 
Company sought a series of development permits from the City for single family dwellings 

within Sylvancroft, which is zoned RF3 (Small Scale Infill Development). However, since 
Sylvancroft is subject to the Overlay and none of the three developments met the Overlay 
regulations, variances were required. In each instance, the variance was granted and the 

development permit granted.  
 

[6] This appeal concerns the House Company’s fourth proposed variance in Sylvancroft. The 
House Company applied for a development permit to construct a single detached house at 
70 Sylvancroft Lane. Since the proposed development did not comply with the Overlay 

regulations, s 814.3(24) of the Zoning Bylaw applied. In accordance with this section which 
follows, the House Company was required to conduct a community consultation:   

 
When a Development Permit application is made and the 
Development Officer determines that the proposed development 

does not comply with the regulations contained in this Overlay: 
 

a. the applicant shall contact the affected parties, being each 
assessed owner of land wholly or partly located within a 
distance of 60.0 m of the Site of the proposed development 

and the President of each affected Community League; 
 

b. the applicant shall outline, to the affected parties, any 
requested variances to the Overlay and solicit their 
comments on the application; 

 
c. the applicant shall document any opinions or concerns, 

expressed by the affected parties, and what modifications 
were made to address their concerns; and 

 

d. the applicant shall submit this documentation to the 
Development Officer no sooner than twenty-one calendar 
days after giving the information to all affected parties. 

 
[7] In short, where a proposed development does not comply with the Overlay regulations, 

the applicant must consult with all assessed owners of land within 60 metres of the development, 
discuss requested variances, document any concerns of affected parties and what modifications 
were made to address those concerns and submit this documentation to the Development Officer. 

The Development Officer constitutes the development authority to whom the City has, in 
accordance with s 624(1) of the Act, assigned the responsibility to exercise development powers 

and duties on behalf of the City: s 11.1 of the Zoning Bylaw. 
 
[8] The appellants were all affected parties for the purposes of s 814.3(24), each being an 
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assessed owner of land within 60 metres of the proposed development at 70 Sylvancroft Lane. 
However, the House Company chose not to conduct a community consultation. Having spoken 

to the appellants regarding each of the last three variance applications in Sylvancroft, the House 
Company decided that a community consultation on this occasion would “be a waste of time”: 
AR F8, para 2. Rather than requiring that the community consultation be undertaken in 

accordance with the Zoning Bylaw, the Development Officer simply denied the application on 
the basis that the development failed to comply with various setback requirements in the 

Overlay. The House Company appealed to the SDAB. There is some suggestion in the record of 
the proceedings before the SDAB that the House Company was given to understand that it would 
be in its interest to have the Development Officer deny the application and have the matter sorted 

out on appeal before the SDAB.  
  

[9] The SDAB allowed the House Company’s appeal and granted a development permit. 
While confirming that the proposed development ran afoul of setback requirements in the 
Overlay, the SDAB granted variances under s 687(3)(d) of the Act. The full text of s 687(3)(d) 

reads as follows: 
 

(3) In determining an appeal, the subdivision and development 
appeal board ...  

 

(d) may make an order or decision or issue or confirm 
the issue of a development permit even though the 

proposed development does not comply with the 
land use bylaw if, in its opinion, 
 

(i) the proposed development would not 
 

(A) unduly interfere with the amenities 
of the neighbourhood, or 

(B)  materially interfere with or affect the 

use, enjoyment or value of 
neighbouring parcels of land 

 
and   
 

(ii) the proposed development conforms with 
the use prescribed for that land or building 

in the land use bylaw. 
 
[10] The SDAB found that “the proposed development will not unduly interfere with the 

amenities of the neighbourhood or materially interfere with or affect the use, enjoyment and 
value of neighbouring parcels of land:” AR F12, para 10.  

 
[11] It then addressed the concern that it lacked the jurisdiction to hear the appeal on the basis 
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that the House Company had not conducted the community consultation required by s 814.3(24) 
of the Zoning Bylaw. The SDAB rejected that argument. It reasoned that the House Company’s 

failure to comply with the community consultation “did not, in of itself, materially interfere with 
the amenities of the neighbourhood or materially interfere with or affect the use, enjoyment and 
value of neighbouring parcels of land”: AR F13, para 11. In the end, it was on this ground that 

the SDAB concluded it had the jurisdiction under s 687(3)(d) of the Act to waive the 
requirements for community consultation “even though the proposed development does not 

comply with the land use bylaw”. After doing so, the SDAB then stated that it “does strongly 
exhort the [House Company] to always try to conduct Community Consultation ... in the future”: 
AR F13, para 13. 

 
III. Issue on Appeal  

 
[12] Permission to appeal was granted in Thomas v Edmonton (City), 2015 ABCA 30 at 
para 17 on the following question: 

 
Did the SDAB err in finding that section 687(3)(d) of the 

Municipal Government Act conferred discretion upon it to waive 
the community consultation requirements stated in section 
814.3.24 of the Edmonton Zoning Bylaw 12800? 

 
[13] It is undisputed that s 687(3)(d) of the Act grants the SDAB the power to vary 

development standards in the Zoning Bylaw, such as setbacks in the Overlay regulations, 
providing it is satisfied that other conditions in s 687(3)(d) are met. Here, the SDAB concluded 
that it could vary the applicable setback requirements as they related to the proposed 

development since it determined that the proposed development did not unduly interfere with the 
neighbourhood or materially interfere with neighbouring parcels of land. However, the critical 

issue is whether s 687(3)(d) confers on the SDAB the jurisdiction to waive non-compliance with 
the procedural requirement in the Zoning Bylaw to conduct a community consultation.  
 

[14] The appellants submit that the SDAB’s jurisdiction to waive a proposed development’s 
non-compliance with a land use bylaw does not extend this far. On their theory, community 

consultation under s 814.3(24) of the Overlay was, and is, a mandatory requirement for the 
House Company. In their view, the SDAB cannot rely on s 687(3)(d) to waive this requirement. 
Their argument rests on the proposition that the non-compliance with the Zoning Bylaw here, 

namely the failure to conduct the community consultation, does not relate to “the proposed 
development” itself. In other words, non-compliance with the land use bylaw under this section 

refers to non-compliance with substantive “physical” development standards, not non-
compliance with procedural requirements. 
 

[15] The respondent SDAB takes the position that it has the jurisdiction under s 687(3)(d) of 
the Act to waive the community consultation requirement. It submits that the wording of this 

section is broad enough to allow the SDAB to waive procedural defects, including the failure to 
conduct a community consultation.  
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[16] No other parties provided argument on appeal. The City did not file written material or 

appear before the panel while the House Company was not represented by counsel. 
 

IV. Standard of Review 

 
[17] Whether the SDAB has the authority under s 687(3)(d) of the Act to waive a community 

consultation required under the Zoning Bylaw is a question of law reviewed for correctness. This 
Court does not owe deference to the SDAB’s interpretation of the Act or land use bylaws unless 
the expertise of the Board is engaged: McCauley Community League v Edmonton (City), 2012 

ABCA 86 at para 18, 522 AR 98. The reason is simple. It is “untenable that planning legislation 
means one thing in one municipality and something else in another”: Young v Okotoks (Town), 

2015 ABCA 345 at para 5; see also World Health Edmonton Inc. v Edmonton (City), 2015 
ABCA 377 at para 9. The expertise of the SDAB is not engaged in the present case since the 
question is one of pure statutory interpretation. 

 
V. The Relationship Between the Act and the Zoning Bylaw – Interpretive Approach 

 
[18] At its core, the question before this Court raises the issue of the purpose of both the 
SDAB’s variance powers under the Act and the requirement for community consultation under 

the Zoning Bylaw. That in turn requires consideration of the relationship between the Act and the 
Zoning Bylaw since the Act delegates to municipalities the obligation to pass land use bylaws and 

incorporates the same by reference. Indeed, the Act mandates that subdivision and development 
appeal boards comply with relevant land use bylaws, subject to one exception only. Thus, it is in 
the context of this larger legislative regime, including the Zoning Bylaw adopted by the City, that 

the SDAB carries out its duties. It is true that if there is an inconsistency between a municipal 
land use bylaw and the Act, the Act governs: s 13 of the Act. That said, in the absence of a facial 

inconsistency, the Act and Zoning Bylaw should be interpreted in a manner that ensures harmony, 
coherence and consistency between them. 
 

[19] The Act must be read in its entire context, in its grammatical and ordinary sense and in 
harmony with the legislative scheme, its object and the intention of the legislature: Rizzo & Rizzo 

Shoes Ltd. (Re), [1998] 1 SCR 27 at para 21. This approach, often referred to as a purposive and 
contextual analysis, also applies to the interpretation of municipal bylaws: United Taxi Drivers’ 

Fellowship of Southern Alberta v Calgary (City), 2004 SCC 19 at para 8, [2004] 1 SCR 485. 

Since bylaws are passed by duty elected municipal councillors in the exercise of their power to 
enact delegated legislation, this function is a legislative one involving a number of social, 

economic, political and other non-legal considerations: Catalyst Paper Corp. v North Cowichan 

(District), 2012 SCC 2 at para 19, [2012] 1 SCR 5. 
 

[20] The goal of this purposive and contextual analysis has been summed up this way. 
“[S]tatutory interpretation is the art of finding the legislative spirit embodied in enactments”: 

Bristol-Myers Squibb Co. v Canada (Attorney General), 2005 SCC 26 at para 102, [2005] 1 
SCR 533 (per Bastarache J, dissenting). A court is required to assess legislation in light of its 
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purpose since legislative intent, the object of the interpretive exercise, is directly linked to 
legislative purpose. As a result, as explained in Ruth Sullivan, Sullivan on the Construction of 

Statutes, 6th ed (Markham: LexisNexis, 2014) [Sullivan] at 259: 
 

In so far as the language of the text permits, interpretations that are 

consistent with or promote legislative purpose should be adopted, 
while interpretations that defeat or undermine legislative purpose 

should be avoided. 
 
[21] A contextual approach rests on a simple, yet compelling, foundation. What words mean 

depends on the entire context in which they have been used. Since all words in a statute take 
their colour from their surroundings, a court is obliged to consider the total context of the 

provisions to be interpreted: see Chieu v Canada (Minister of Citizenship and Immigration), 
2002 SCC 3 at para 34, [2002] 1 SCR 84; Bell ExpressVu Limited Partnership v Rex, 2002 
SCC 42 at para 27, [2002] 2 SCR 559. Therefore, any attempt to deduce legislative intent behind 

a challenged word or phrase cannot be undertaken in a vacuum. As Baroness Hale observed in 
Stack v Dowden, [2007] UKHL 17 at para 69: “In law, context is everything”. 

 
[22] In summary, statutory construction is ultimately a search for the intention of the 
legislator. That search requires consideration of the specific words in question, the scheme, 

purpose and structure of the part of the enactment in which the words are found, along with other 
legislation (including delegated legislation) touching a similar or related matter. In that way, the 

overall objective of the specific enactment is identified and fulfilled. 
 

VI. Analysis 

 
A. Legislative Scheme 

 

[23] Tribunals such as the SDAB obtain their jurisdiction from express statutory grants and by 
application of the doctrine of jurisdiction by necessary implication: ATCO Gas & Pipelines Ltd. 

v Alberta (Energy & Utilities Board), 2006 SCC 4 at para 38, [2006] 1 SCR 140. Accordingly, 
the analysis of the scope of the discretion conferred on the SDAB must begin with the legislative 

scheme of which the SDAB’s variance power under s 687(3)(d) forms a part. 
 
[24] It is evident from a review of Part 17 of the Act that its purpose, that is object, is to 

regulate the planning and development of land in Alberta in a manner as consistent as possible 
with community values. In so doing, the Legislature has struck an appropriate balance between 

the rights of property owners and the larger public interest inherent in the planned, orderly and 
safe development of lands. In this regard, s 617 contains an authoritative statement of legislative 
purpose and relevant community values: 

 
The purpose of this Part and the regulations and bylaws under this 

Part is to provide means whereby plans and related matters may be 
prepared and adopted 
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(a)  to achieve the orderly, economical and beneficial 
development, use of land and patterns of human settlement, 
and  

 
(b)  to maintain and improve the quality of the physical 

environment within which patterns of human settlement are 
situated in Alberta, 

 

without infringing on the rights of individuals for any public 
interest except to the extent that it is necessary for the overall 

greater public interest. 
  
[25] The spirit and intent of these objectives are carried forward into the Zoning Bylaw. In 

particular, the City has made it clear in s 814.1 of the Zoning Bylaw that maintaining the quality 
of the physical environment in mature neighbourhoods – by preserving the proportionality, 

character, privacy and access to sunlight of homes in these designated areas – is an express 
purpose of the Overlay. The Zoning Bylaw also reflects the objective of the orderly and 
beneficial use of land by requiring that when a development proposes to vary the Overlay 

regulations, an opportunity is provided for discussion between applicants and affected 
neighbours. That opportunity is the requirement for community consultation under s 814.3(24) of 

the Zoning Bylaw. The full text of the purpose of the Overlay follows: 
 
 

814.1 General Purpose 
 

The purpose of this Overlay is to ensure that new low density 
development in Edmonton’s mature residential neighbourhoods is 
sensitive in scale to existing development, maintains the traditional 

character and pedestrian-friendly design of the streetscape, ensures 
privacy and sunlight penetration on adjacent properties and 

provides opportunities for discussion between applicants and 
neighbouring affected parties when a development proposes to 
vary the Overlay regulations.  

  
[26] In interpreting the statutory variance powers that the Alberta Legislature has conferred on 

the SDAB under s 687(3)(d) of the Act, a critical point is this. Every subdivision and 
development appeal board in Alberta must comply not only with Alberta’s land use policies but 
also with the relevant municipality’s statutory plans and, with one exception, land use bylaw. By 

doing so, the Alberta Legislature has recognized the desirability of granting municipalities 
considerable scope in determining the terms and conditions under which land may be developed 

in their communities. The Legislature has also delegated to municipalities the right and duty to 
establish subdivision and development appeal boards in this province: s 627 of the Act. The 
mandatory requirement for subdivision and development appeal boards to comply with 
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applicable land use bylaws is set out in s 687(3)(a.1) of the Act which provides:  
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In determining an appeal, the subdivision and appeal board ... 

 
(a.1)  must comply with the land use policies and statutory plans 

and, subject to clause (d), the land use bylaw in effect;  

 
[27] In the present case, that land use bylaw is the Zoning Bylaw. The SDAB’s general 

obligation to comply with the Zoning Bylaw necessarily includes the specific requirement for 
community consultation. The one and only exception to this obligation is found in s 687(3)(d). It 
allows a subdivision and development appeal board to vary requirements and grant a 

development permit in certain circumstances even though “the proposed development does not 
comply with the land use bylaw”. For ease of reference, s 687(3)(d) is repeated: 

 
(3) In determining an appeal, the subdivision and development 

appeal board ... 

 
(d)  may make an order or decision or issue or confirm 

the issue of a development permit even though the 
proposed development does not comply with the 
land use bylaw if, in its opinion, 

 
(i) the proposed development would not 

 
(A) unduly interfere with the amenities 

of the neighbourhood, or 

(B)  materially interfere with or affect the 
use, enjoyment or value of 

neighbouring parcels of land 
and   
 

(ii) the proposed development conforms with 
the use prescribed for that land or building 

in the land use bylaw. 
 
[28] Section 687(3)(d) constitutes an exception to the general rule requiring that the SDAB 

comply with the Zoning Bylaw. While the specific overtakes the general, as is usually the case 
with exceptions, the exception under s 687(3)(d) of the Act should not be interpreted so as to 

defeat the SDAB’s general obligation under s 687(3)(a.1) to comply with the Zoning Bylaw 
which the exception modifies. An exception may pre-empt the general theme of the law. Indeed, 
that is its purpose. But logically it should only do so as precisely as the legislators intended: 

Sullivan, supra at 506. After all, an exception represents a balance that the Legislature has 
struck: Reference re Broadcasting Regulatory Policy CRTC 2010-167 and Broadcasting Order 

CRTC 2010-168, 2012 SCC 68 at para 70, [2012] 3 SCR 489. It is not for the courts to alter that 
balance and still less for the SDAB to do so. Therefore, the rationale for this exception is 
relevant in interpreting the scope of the variance power conferred on subdivision and 
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development appeal boards in Alberta under s 687(3)(d) of the Act.   

 
[29] What then is the rationale for this exception? Statutory plans and land use bylaws set out 
general development standards that are common to all lands in a specific area. These standards 

are typically defined with precision so that everyone understands what a particular site can be 
used for, and what can be constructed thereon. But as with all line-drawing, it is recognized that 

there will be cases in which a strict application of the set standards could lead to an unreasonable 
result. To relieve against hardship, the Legislature has conferred on subdivision and development 
appeal boards the authority to relax – that is vary, dispense with or waive – development 

standards in the applicable land use bylaw providing certain conditions as set out in s 687(3)(d) 
are met. 

 

B. Why the SDAB Cannot Waive the Community Consultation Requirement   

 

[30] I have concluded that the SDAB does not have the jurisdiction under s 687(3)(d) to waive 
compliance with the community consultation requirement under the Zoning Bylaw. Where 
mandated, community consultation is a condition precedent to the issuance of a valid 

development permit. There are several reasons for this.  
 

1. The SDAB’s Variance Power is a Deve lopment Standard Variance Power Only     

 
[31] First, under s 687(3)(d) of the Act, the Legislature has conferred on subdivision and 

development appeal boards in this province a development standard variance power only. The 
text of s 687(3)(d) describes the scope of, and limitations on, the SDAB’s variance power. The 

Legislature has granted subdivision and appeal boards in Alberta a variance power where a 
“proposed development does not comply with the land use bylaw”. What is it that must not 
comply with the relevant land use bylaw (in this case, the Zoning Bylaw) to engage the SDAB’s 

variance power? A purposive and contextual interpretation of relevant provisions in the Act 
reveals that it is the “proposed development” itself that must not be in compliance with the land 

use bylaw.  
 
[32] In turn, the definition of “development” demonstrates that the non-compliance with the 

Zoning Bylaw relates to the physical attributes of the development in question, whether that be 
the physical structure of a building or addition on the land, the use or intensity of use of the land 
or building in question or an excavation or stockpile on the land. Section 616(b) of the Act 

defines development as follows:  
 

“development” means 
 

(i) an excavation or stockpile and the creation of either 

of them, 
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(ii) a building or an addition to or replacement or repair 

of a building and the construction or placing of any 
of them on, in, over or under land, 

(iii) a change of use of land or a building or an act done 

in relation to land or a building that results in or is 
likely to result in a change in the use of the land or 

building, or 
(iv) a change in the intensity of use of a land or a 

building or an act done in relation to land or a 

building that results in or is likely to result in a 
change in the intensity of use of the land or building  

 
[33] Given the context here, the only relevant subsection is s 616(b)(ii). Hence, to engage the 
SDAB’s variance authority, it is the physical structure that must not comply with the relevant 

land use bylaw, not the failure to fulfill the procedural requirement for community consultation. 
That conclusion is supported by the wording of the balance of s 687(3)(d). A subdivision and 

development appeal board is required to consider whether the proposed development, 
notwithstanding its non-compliance with a land use bylaw, materially interferes with the 
amenities of the neighbourhood or materially interferes with or affects the use, enjoyment and 

value of neighbouring parcels of land. In other words, the test in s 687(3)(d) is directed to those 
cases where the physical aspects of the proposed development pose no risk to neighbouring lands 

notwithstanding non-compliance with development standards.  
 
[34] This interpretation is also borne out by a review of other linked sections. One cannot 

interpret s 687(3)(d) in a vacuum. Section 640(6) of the Act deals with the ability of a 
development authority to grant variances. It provides a development authority with similar 

powers to a subdivision and development appeal board under s 687(3)(d) as the nearly identical 
language illustrates:  
 

s 640(6) A land use bylaw may authorize a development authority 
to decide on an application for a development permit even though 

the proposed development does not comply with the land use 
bylaw or is a non-conforming building if, in the opinion of the 
development authority, 

 
(a) the proposed development would not 

 
(i) unduly interfere with the amenities of the 

neighbourhood, or 

(ii)  materially interfere with or affect the use, 
enjoyment or value of neighbouring parcels 

of land, 
 
and 
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(b)  the proposed development conforms with the use 
prescribed for that land or building in the land use 
bylaw. 

 
[35] Professor Frederick Laux has challenged the power of development authorities to waive 

procedural bylaw requirements under this provision. As he has explained in Planning Law and 
Practice in Alberta, 3rd ed, loose-leaf (Edmonton: Juriliber, 2013) [Laux] at 9-19, fn 96: 
 

In practice, some development authorities have interpreted a broad 
variance power as giving power to waive some of the 

administrative and procedural, as distinct from substantive 
planning, requirements of a bylaw. Such practice is questionable, 
given that the variance power is to be used only where “the 

proposed development does not comply with the land use bylaw”. 
If a time limit or other application requirement has not been met, it 

can hardly be said that the development itself does not comply. 
 
This point applies with equal force to the SDAB’s jurisdiction under s 687(3)(d) of the Act, 

particularly as it relates to the community consultation requirement. 
 

[36] Allowing the SDAB (and by extension, a Development Officer) to waive the community 
consultation requirement would effectively render s 814.3(24) of the Zoning Bylaw meaningless. 
A community consultation would always be liable to being waived since the variance test under 

s 687(3)(d) is not directed to non-compliance with material procedural requirements. Under this 
test, non-compliance with a community consultation could never, in itself, “unduly interfere with 

the amenities of the neighbourhood or materially interfere with or affect the use, enjoyment and 
value of neighbouring parcels of land”. This being so, at no time would there ever be a valid 
reason under s 687(3)(d) not to waive the community consultation requirement.  

 
[37] Such a result would be untenable. An interpretation of the legislative scheme that would 

effectively abolish the community consultation requirement in the Zoning Bylaw must be 
rejected. The disputed words themselves and the context in which they are used reflect the 
legislative intention that the SDAB’s variance power under s 687(3)(d) be restricted to varying 

development standards, not a material procedural requirement such as the mandated community 
consultation. 

 
[38] It is true that s 687(3)(d)(ii) provides that the proposed development must conform “with 
the use prescribed for that land or building in the land use bylaw.” Thus, the variance power of a 

subdivision and development appeal board does not include a use variance power. However, it 
does not follow from this that the Legislature intended that subdivision and development appeal 

boards have the authority to waive material procedural requirements designed to protect affected 
citizens under the applicable land use bylaw. The reason it was necessary for the Legislature to 
expressly exclude a use variance power in s 687(3)(d) is because the definition of development 
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includes a change in use of land or a building: s 616(b)(iii). Therefore, without this limitation, a 

subdivision and development appeal board would otherwise have the jurisdiction to change the 
use of land or a building as long as it was satisfied that the change met the “no undue or material 
interference” test in s 687(3)(d)(i). The Legislature did not intend that subdivision and 

development appeal boards have this authority.    
 

[39] In conclusion, the mere fact that non-compliance with development standards under the 
applicable land use bylaw opens the door to a board’s exercising its development standard 
variance power does not justify expanding its powers beyond development considerations. This 

would be inconsistent with the Legislature’s intention. It must be remembered that all 
subdivision and development appeal boards are statutorily required, subject only to s 687(3)(d) 

of the Act, to comply with relevant land use bylaws. The exception should not be permitted to 
swallow the general rule. In the context of this case, non-compliance with the land use bylaw 
means non-compliance of the proposed development with development standards in the Zoning 

Bylaw. In other words, given the test set out in s 687(3)(d) of the Act, the jurisdiction of a 
subdivision and development appeal board does not extend to waiving the mandatory 

requirement for community consultation in the Zoning Bylaw. 
 
2. Public Policy Reasons Support This Interpretation of the SDAB’s Variance Power 

 
[40] This conclusion is also supported in light of the compelling public policy justifications 

for community consultation. Community consultations exist for a reason. Process matters. Why? 
Because a fair process is the basis for public confidence in the legitimacy of all democratic 
processes, including those relating to planning and development of land.  

 
[41] Amongst other things, having an applicant consult the community where the applicant 

wants a variance in its favour provides a development authority (and a subdivision and 
development appeal board) with information needed to determine whether non-compliance with 
a bylaw development standard requirement would in fact interfere with the “neighbouring 

parcels of land” or the “amenities of the neighbourhood”. It may sometimes be difficult to 
answer the question posed in s 640(6) or s 687(3)(d) without a community consultation. At the 

very least, obtaining the concerns of affected members of the community helps a decision-maker 
determine whether a variance should be granted. It therefore makes little sense to waive a step 
that would help determine whether a proposed development’s non-compliance should be waived 

in the first place. The democratic objectives of the Zoning Bylaw should not be undermined. And 
yet, that is precisely what would happen if the SDAB’s authority extended to waiving the due 

process requirement of community consultation. 
 
[42] This is especially so where, as here, the requirement for community consultation is held 

out to members of mature neighbourhoods as being a valid method of ensuring a proper balance 
between existing and new development. The City passed the community consultation 

requirement to ensure that the express purposes of the Overlay – providing an opportunity for 
discussions between applicant and affected neighbours, ensuring new development is sensitive in 
scale to existing development and ensuring privacy and sunlight penetration on adjacent 
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properties – would be met. The requirement for community consultation is not mere window 

dressing nor a false promise to taxpayers in mature neighbourhoods. Consequently, enforcement 
of the community consultation requirement ought not to be contingent on whether individual 
developers choose to comply with it. Nor should it be reduced to the SDAB’s exhorting 

developers to try to comply with the requirement in the future, as happened here. Put simply, the 
City’s comparatively soft nod to the purpose of community consultation ought not to be 

diminished to a plea to try to comply with the law. This would make a mockery of the 
requirement in the Zoning Bylaw for community consultation. 
 

[43] Further, the public must have confidence that the rules governing land use will be applied 
fairly and equally: Love v Flagstaff (County of) Subdivision and Development Appeal Board, 

2002 ABCA 292 at paras 28-29, 317 AR 261. If the SDAB could waive the community 
consultation requirement, that would create the potential for discriminatory application of the 
Zoning Bylaw. Some landowners would receive the benefits of community consultation; others 

not. An interpretation of the legislation that would lead to this result should be rejected. 
 

[44] The community consultation requirement in the Zoning Bylaw is intended to foster 
discussion, identify legitimate concerns and, if possible, achieve a reasonable accommodation as 
between an applicant and adjoining neighbours in mature neighbourhoods. Viewed from this 

perspective, a community consultation is designed to minimize conflict amongst citizens. This is 
in accord with one of the underlying rationales of planning law, namely to avoid pitting 

neighbour against neighbour by imposing on all parties clearly defined reciprocal rights and 
obligations. There is nothing in the Act that suggests that the Alberta Legislature intended to 
prevent municipalities from requiring a community consultation as a condition precedent to the 

issuance of a development permit in certain circumstances.   
 

[45] It must be remembered that community consultation is only required where the applicant 
seeks a variance of minimum development standards set by the City for mature neighbourhoods. 
In that event, the applicant can hardly expect variances to be granted without first consulting 

adjoining neighbours and taking reasonable steps to accommodate their valid concerns. Concerns 
about granting development standard variances are exacerbated where, as here, a developer first 

subdivides a site in a mature neighbourhood into smaller lots (on the understanding that the 
buildings will be low density) and then, once successful in securing subdivision approval for 
smaller lots, seeks to be relieved of setback requirements. Varying rear setback requirements, 

designed to minimize intrusions into the privacy and sunlight penetration of lands owned by 
adjoining neighbours, is especially problematic. In this regard, the rear setback variance that the 

House Company sought for the lot exceeded 16 feet. 
 
[46] Community consultations are important for another reason. The Legislature has conferred 

on a subdivision and development appeal board comparatively broad and elastic powers under 
s 687(3)(d) of the Act to grant a development standard variance. Because the scope of its 

discretion in varying development standards is wide and the standard of review of decisions it 
makes is deferential, it is all the more important that limitations designed to ensure a fair process 
for all affected members of the community be complied with and not simply swept aside. In 
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other words, it is precisely because the courts are deferential to variance decisions and the scope 

for variance of development standards is so broad that courts should not diminish or restrict what 
few rights homeowners have in the planning and development of their neighbourhoods. After all, 
a home is one of the most expensive investments that a person will make in his or her lifetime.  

 
[47] The Zoning Bylaw expressly states that “The purpose of this Overlay is to ensure that 

new low density development in Edmonton’s mature residential neighbourhoods ... ensures 
privacy and sunlight penetration on adjacent properties ...” That objective will not be achieved if 
developers can simply ignore the requirement for community consultation confident in the 

knowledge that this requirement can be waived – and likely will be. This is not the legislative 
regime intended by the governing legislation. Given the priority accorded to individual rights 

under Alberta planning law, where possible, planning laws should be interpreted in a manner 
consistent with the “good neighbour policy”. That includes respecting individual rights by 
enforcing the Zoning Bylaw requirement for community consultation as a condition precedent to 

the issuance of a valid development permit. 
 

3. Failure to Conduct Community Consultation Constitutes Breach of Procedural Fairness  

 
[48] Third, the failure to conduct a community consultation in accordance with the Zoning 

Bylaw constitutes a breach of procedural fairness. The SDAB has no jurisdiction to waive this 
breach of procedural fairness.  

 
[49] The doctrine of procedural fairness has been a fundamental component of Canadian 
administrative law for decades. The Supreme Court of Canada set out the law on when 

procedural fairness is triggered in Baker v Canada (Minister of Citizenship and Immigration), 
[1999] 2 SCR 817 [Baker] at para 20: “The fact that a decision is administrative and affects ‘the 

rights, privileges or interests of an individual’ is sufficient to trigger the application of the duty 
of fairness”. It has subsequently reiterated this test on a number of occasions: see, for example, 
Dunsmuir v New Brunswick, 2008 SCC 9 at para 79, [2008] 1 SCR 190; Canada (Attorney 

General) v Mavi, 2011 SCC 30 at para 38, [2011] 2 SCR 504; Agraira v Canada (Public Safety 

and Emergency Preparedness), 2013 SCC 36 at para 93, [2013] 2 SCR 559.  

 
[50] The content of a duty of procedural fairness is highly contextual and will vary depending 
on a number of factors. One such factor as enunciated in Baker, supra at para 26 is the existence 

of legitimate expectations (“If the claimant has a legitimate expectation that a certain procedure 
will be followed, this procedure will be required by the duty of fairness”). The Zoning Bylaw 

imposes a mandatory obligation on an applicant to conduct a community consultation in every 
instance where the Development Officer determines that the proposed development does not 
comply with the Overlay regulations. In particular, under s 814.3(24), each assessed owner of 

land within 60 metres of the proposed development that is not in compliance with the Zoning 
Bylaw is to be consulted. It is understood that these neighbours have interests at stake and 

deserve to be part of the process. The corollary of a mandatory obligation on an applicant to 
consult affected landowners is a right, on the part of the affected landowners, to be consulted. At 
the very least, such landowners have a legitimate expectation that they will be consulted based 
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on the clear, unambiguous and unqualified language in the Zoning Bylaw imposing the 

community consultation requirement. Therefore, conducting a community consultation is not 
about checking off a bureaucratic box but rather ensuring a fair process for all affected parties.   
 

[51] Even though the consultation is not by the City itself but rather the applicant, the duty of 
fairness is still triggered. The Development Officer and, in turn, the SDAB exercise a 

supervisory authority to ensure that a proper community consultation has occurred: see Rio Tinto 

Alcan Inc. v Carrier Sekani Tribal Council, 2010 SCC 43 at paras 55-59, [2010] 2 SCR 650. 
Thus, a failure to comply with the community consultation requirement of the Zoning Bylaw 

goes to procedural fairness. 
 

[52] This being so, the enforceability of the community consultation requirement in the 
Zoning Bylaw is not contingent on whether a Development Officer or the SDAB decides it is, or 
is not, warranted, useful or desirable in a particular case. That decision is not theirs to make. The 

legislative choice falls within the exclusive jurisdiction of the City. It has made its choice. 
Community consultation is a mandatory requirement in certain instances involving mature 

neighbourhoods. That legislative choice should be respected. Thus, when prescribed, community 
consultation is a condition precedent to the issuance of a valid development permit. 
 

[53] In this respect, the community consultation requirement is analogous to notice 
requirements. Affected persons are entitled to notice of planning decisions, whether it be the 

granting of a development permit (s 640(2)(d) of the Act) or an appeal to the SDAB (s 686(3)(c) 
of the Act). The failure to give such notice is a breach of procedural fairness and thus a 
jurisdictional error: Parkdale-Cromdale Community League Association v Edmonton (City), 

2006 ABCA 78 at para 7, 380 AR 237; 587901 Alberta Ltd. v Calgary (City), 2007 ABCA 421 
at para 14, 422 AR 144. For this reason, the requirement that notice be given cannot be waived. 

Indeed, it is a condition of a valid development permit: Laux, supra at 9-12. Since community 
consultations likewise raise issues of procedural fairness, similar considerations properly apply. 
This too supports the conclusion that a required community consultation is a condition precedent 

to the issuance of a valid development permit.  
 

[54] Nor is there merit to the argument that the procedural unfairness was “cured” by the 
SDAB’s hearing the appellants’ concerns. It is correct that, in certain circumstances, appellate 
tribunals can cure breaches of procedural fairness: Taiga Works Wilderness Equipment Ltd. v 

British Columbia (Director of Employment Standards), 2010 BCCA 97 at para 37, 316 DLR 
(4th) 719 [Taiga]. However, sometimes a cure will not be possible as this Court found in Stewart 

v Lac Ste. Anne (County) Subdivision and Development Appeal Board, 2006 ABCA 264, 397 
AR 185 [Stewart]. A number of factors must be considered, including the gravity of the error, 
the seriousness of the consequences for the individual and the width of the powers of the 

appellate body: Taiga, supra at paras 28-32, 38; Stewart, supra at paras 24, 27.  
 

[55] In the present case, the SDAB appears to have thought that waiving the community 

consultation requirement was justified in light of the appellants’ participation at the hearing. In 
other words, it seemed to be of the view that since the same parties who would have been 
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consulted under s 814.3(24) were nonetheless able to make representations before the SDAB, 

nothing was lost. This suggestion must be rejected. That the appellants were heard pursuant to s 
687(1)(c) or (d) of the Act is no substitute for community consultation. These are separate rights. 
Indeed, were an appeal before the SDAB considered equivalent to a community consultation, 

why would any developer bother to go through the community consultation process? It would be 
encouraged, indeed entitled, to treat a community consultation as an unnecessary and time-

consuming step. This is contrary to the spirit, intent and dictates of the Zoning Bylaw.  
 

[56] Moreover, were the presence of affected persons at an SDAB hearing sufficient to negate 

the need for community consultation, the perverse result would be neighbours consciously not 
attending the hearing at all. This is not the planning regime that the Legislature envisioned when 

it passed the Act and gave subdivision and development appeal boards limited variance powers 
under s 687(3)(d). Nor is it the regime that the City envisioned when it passed the community 
consultation provisions in the Zoning Bylaw.  

 
[57] In any event, a hearing before the SDAB is not the equivalent of, nor a replacement for, a 

community consultation. SDAB hearings are not designed for this purpose. In exercising its 
variance authority, the SDAB typically evaluates each request for a variance based on the 
community as it is at the time of the hearing. This approach minimizes the cumulative impact 

that a series of variances may have on a mature neighbourhood. The community consultation 
process is one way of mitigating this risk and ensuring that the cumulative impact of a number of 

variances is in fact taken into account in assessing the rationale for a new variance. That will 
occur when members of the community, who are familiar with the way in which their 
community has been affected by continuing relaxation of planning requirements, are given the 

opportunity to express their concerns to the developer. Community consultation minimizes the 
risks inherent in assessing each proposed variance individually without due regard to the 

cumulative impact on a community of a number of variances. It also militates in favour of a 
developer’s being willing to make reasonable accommodations in favour of affected neighbours 
in an attempt to reduce opposition to a variance application.  

 
[58] In fact, a community consultation would have been particularly important in the present 

case. The House Company candidly stated that it considered community consultation a “waste of 
time” in light of its past dealings with the appellants. It is difficult to imagine a more blatant 
affront to the community consultation requirement than saying in effect: “We don’t want to listen 

to you because you may impede what we want to do”. However, it was precisely because of the 
House Company’s history of receiving variances for Sylvancroft that a community consultation 

was needed most. As long-time residents in the neighbourhood, the appellants were well-
positioned to gauge how successive variances obtained by developments of the House Company 
were impacting the surrounding lands. The courts should be supporting this vehicle for 

consultation, not undermining it.  
 

[59] For these reasons, the SDAB was not, and is not, in a position to “cure” the procedural 
unfairness inherent in a developer’s not conducting the mandated community consultation. 
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[60] None of this is to say that insubstantial procedural or informational defects will thwart the 

development process. Having and maintaining an efficient land development process is in the 
collective enlightened self-interest of a community. Some mechanism must exist in order that 
development applications not be deemed invalid on account of some minor defect. One such 

mechanism currently exists in s 13.1(2) of the Zoning Bylaw. It allows a Development Officer to 
waive informational aspects of a development application: 

 
Notwithstanding subsection 13.1(1) above, the Development 
Officer may consider an application if, the development is of such 

a nature as to enable a decision to be made on the application 
without all of the information required in this Section. 

 
[61] I reject any suggestion, however, that this section gives the Development Officer the 
jurisdiction to waive the community consultation. Section 13.1 is concerned with when an 

application is “received” for the purposes of s 16(1) of the Zoning Bylaw, which deems an 
application refused if not made within 40 days of receipt. A community consultation does not 

constitute part of the information needed before an application is received since the Development 
Officer cannot determine whether a community consultation is even required until after the 
application is received and it is determined that the proposed development does not comply with 

the relevant regulations. 
 

[62] Moreover, the SDAB’s jurisdiction extends to those powers necessarily implied in the 
exercise of its development standard variance power. The SDAB has a margin of appreciation 
with respect to the procedural issues relevant to the exercise of that authority. In addition, the 

powers given to this Court under s 689(4) of the Act, which follows, reflects the legislative intent 
that insubstantial procedural errors in aid of the exercise of the SDAB’s development standard 

variance power may not vitiate what the SDAB has done. Under s 689(4), this Court may decline 
to allow an appeal where the fairness of the process has not been unduly compromised despite a 
defect in form or technical irregularity:  

 

If the Court finds that the only ground for appeal established is a 

defect in form or technical irregularity and that no substantial 
wrong or miscarriage of justice has occurred, the Court may deny 
the appeal, confirm the decision of ... a subdivision and 

development appeal board despite the defect and order that the 
decision takes effect from the time and on the terms that the Court 

considers proper. 
 

[63] But whatever the limits may be of the SDAB’s implicit authority regarding procedural 

defects is not before this Court. Deciding where that authority begins and ends is for another day. 
For purposes of this appeal, whatever that authority may be, it does not extend to “waiving” or 
“curing” the procedural unfairness inherent in a developer’s failure to comply with the 

mandatory community consultation requirement under the Zoning Bylaw. 
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[64] The inability to waive a community consultation means that the validity of a development 
permit remains vulnerable so long as an affected party as defined by s 814.3(24) is not consulted 
in accordance with the procedure in the Zoning Bylaw, and the time to appeal has not expired. 

But this is no different than a development permit being open to appeal until such time as 
sufficient notice is given to all affected parties: see 1694192 Alberta Ltd. v Lac La Biche 

(Subdivision and Development Appeal Board), 2014 ABCA 319, 584 AR 112. That a 
development permit remains open to challenge so long as a community consultation remains 
outstanding is all the more incentive for City officials – and developers – to ensure compliance 

with the Zoning Bylaw.   
 

VII. Conclusion 

 

[65] For these reasons, where a development standard variance is required and the Zoning 

Bylaw mandates a community consultation, that consultation is a condition precedent to 
obtaining a valid development permit. The SDAB erred in concluding otherwise, it having no 

jurisdiction under s 687(3)(d) of the Act to waive the community consultation required under the 
Zoning Bylaw. 
 

[66] The appeal is therefore allowed and the development permit quashed. This matter is 
remitted to the SDAB to be dealt with in accordance with this decision. In the result, the SDAB 

will be required to take the necessary steps to ensure that the House Company completes a 
community consultation in compliance with s 814.3(24) of the Zoning Bylaw. 
 

Appeal heard on November 3, 2015 
 

Reasons filed at Edmonton, Alberta 
this 22nd day of March, 2016 

 

 
 

____________________________________ 
Fraser C.J.A. 

 

 
 

I concur:  ____________________________________ 
Martin J.A. 
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_______________________________________________________ 

 

Dissenting Reasons for Judgment Reserved of 

The Honourable Mr. Justice Slatter 

_______________________________________________________ 
 

 
[67] The appellants were granted permission to appeal a decision of the Subdivision and 
Development Appeal Board which granted the respondent developer a variance in the rear yard 

requirements for a new home: Thomas v Edmonton (City), 2015 ABCA 30. 
 

Facts and Background 

[68] The Edmonton Zoning Bylaw 12800 puts the onus on the developer to provide the City 
planning officials with the information necessary to assess the development application. The 

process includes a requirement that the developer consult with the community if variances are 
requested from the Mature Neighbourhood Overlay: 

 
814.3.24. When a Development Permit application is made 
and the Development Officer determines that the proposed 

development does not comply with the regulations contained in 
this Overlay: 

   
a. the applicant shall contact the affected parties, being each 

assessed owner of land wholly or partly located within a 
distance of 60.0 m of the site of the proposed development 
and the President of each affected Community League; 

 
b. the applicant shall outline, to the affected parties, any 

requested variances to the Overlay and solicit their 
comments on the application; 
 

c. the applicant shall document any opinions or concerns, 
expressed by the affected parties, and what modifications 

were made to address their concerns; and 
 

d. the applicant shall submit this documentation to the 

Development Officer no sooner than twenty-one calendar 
days after giving the information to all affected parties. 

 
In effect, the neighbours are not obliged to monitor developments and bring their concerns 
forward; the onus is on the developer to collect this important information. The appellants are all 

property owners within 60.0 m of the site in this Mature Neighbourhood. The respondent 
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developer therefore had an obligation to “document their opinions and concerns”, and submit 

them along with any “modifications made to address their concerns” to the Development Officer. 
 
[69] The house in question is one of a number being developed on this street, and similar 

variances have been requested for most of the houses previously built. The neighbours expressed 
opposition to all of the variances previously granted, but the SDAB permitted the requested 

variances. The respondent developer did not bother to consult with the community with respect 
to the variances requested for this particular house, because it anticipated that the same 
objections would be made, and that the consultation would therefore be a “waste of time”. This, 

of course, misconstrues the whole objective of the Bylaw; it is not there for the benefit or 
convenience of the developer, but rather for the benefit of the neighbouring community. The 

developer is required to put together an appropriate package of information for the Development 
Officer, and so long as the community has input that they wish to bring forward, there is no 
“time wasted” by the process.  

 
[70] The Development Officer did not insist on the respondent developer complying with the 

consultation requirement. He denied the application, and the respondent developer appealed to 
the SDAB. On that appeal, the neighbours argued against the variances being granted, and also 
argued that the SDAB had no jurisdiction to dispense with the consultation requirement. The 

SDAB, however, granted the variances. While expressing concern that the consultation 
requirement had been ignored, the Board was satisfied that the neighbours had had a full 

opportunity to provide their input.  
 
[71] As the SDAB was aware, consultation here could have addressed the cumulative effect of 

the variances being granted, and could have explored modifications to the development and other 
mutually agreeable changes. The Board noted: 

 
The Board does strongly exhort the Appellant to always try to 
conduct Community Consultation to avoid these concerns in the 

future. 

The Board, therefore, was obviously aware of the impact that habitual non-compliance could 

have on the integrity of the planning process. 

[72] The Board noted its jurisdiction to permit variances under s. 687(3)(d) of the Municipal 
Government Act, RSA 2000, c. M-26: 

 
 

(3) In determining an appeal, the subdivision and development 
appeal board 

 

 . . .  
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(d) may make an order or decision or issue or confirm 
the issue of a development permit even though the 
proposed development does not comply with the 

land use bylaw if, in its opinion 
  
(i) the proposed development would not 

 

(A) unduly interfere with the amenities of 
the neighbourhood, or 

 

(B) materially interfere with or affect the 
use, enjoyment or value of neighbouring 

parcels of land, and 
 

(ii) the proposed development conforms with the 

use prescribed for that land or building in the 
land use bylaw. 

 
The SDAB concluded that neither the variance of the rear yard setback, nor the failure to consult, 
would materially interfere with the amenities of the neighbourhood, and allowed the appeal 

subject to some conditions. 
 

Jurisdiction to Waive Procedural Requirements  
 
[73] The appellants were granted permission to appeal on the following issue: 

 
Did the SDAB err in finding that section 687(3)(d) of the 

Municipal Government Act conferred discretion upon it to waive 
the community consultation requirements stated in section 
814.3.24 of the Edmonton Zoning Bylaw 12800? 

The appellants argue that the statute grants jurisdiction to dispense with planning requirements 
that are relevant to the “amenities of the neighbourhood” and the “use, enjoyment or value of 

neighbouring parcels of land”. The procedural aspects of the Bylaw, including the consultation 
requirement, are not a “development”, and do not readily fall within this language. Consultation, 
and other procedural requirements, would not directly affect the amenities of the neighbourhood, 

or the use of the land. 
 

[74] The SDAB, which appeared on the appeal to argue its jurisdiction, notes instead the 
opening words of s. 687(3)(d): an appeal may be allowed “even though the proposed 
development does not comply with the land use bylaw”. This wording, it argues, is wide enough 

to cover the procedural requirements of the bylaw, as well as its substantive provisions. 
 

20
16

 A
B

C
A

 5
7 

(C
an

LI
I)

131

SDAB2021-0043 Additional Submission



Page:  23 

 

[75] The Municipal Government Act, together with the Edmonton Zoning Bylaw, create a 

comprehensive scheme for regulating the development of land. As noted, an important part of 
that scheme is the obligation of the developer to provide the Development Officer with all 
relevant information about the development. Equally important is the role of the SDAB. The 

planning enactments recognize that developments and development sites are too varied to permit 
rigid rules, and that variances will be required from time to time. Both developers and 

neighbours are entitled to appeal decisions of the Development Officer, and to seek dispensations 
from the presumptive planning requirements where appropriate. The SDAB, as a neutral expert 
tribunal, plays an essential role in the process. 

 
[76] The provisions of the Municipal Government Act that set out the jurisdiction of the 

SDAB should be interpreted in their entire context and in their grammatical and ordinary sense 
in harmony with the scheme and object of the Act and the intention of the legislature: Rizzo & 

Rizzo Shoes Ltd., Re, [1998] 1 SCR 27 at para. 21, 154 DLR (4th) 193. Just as variances are 

required from time to time to the substantive provisions of the Zoning Bylaw, so too will 
variances be needed from the procedural requirements. If the SDAB did not have jurisdiction to 

adapt the procedural requirements and overlook procedural shortcomings, there would be a gap 
in the legislation. That could not have been intended by the Legislature or the City. 
 

[77] The overall legislative scheme recognizes that flexibility is required in the procedural and 
informational requirements for a development permit. Subsection 13.1(2) of the Zoning Bylaw 

allows a Development Officer to waive informational aspects of a development application: 
 

13.1 General Conditions 

1. For the purposes of subsection 16(1) of this Bylaw, 
applications for a Development Permit are not received 

until the applicant has: 

a. submitted all information required pursuant to 
Section 13 and Section 14 of the Bylaw; 

b. submitted any information specifically required 
pursuant to the regulations of the applicable Zone or 

any other Section of the Bylaw; and 

c. paid the appropriate fee as determined by City 
Council. 

2. Notwithstanding subsection 13.1(1) above, the 
Development Officer may consider an application if, the 

development is of such a nature as to enable a decision to 
be made on the application without all of the information 
required in this Section. 
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The information generated by the public consultation under clause 814.3.24 of the Mature 

Neighbourhood Overlay is required under section 13.1(1)(b). Thus, the development officer is 
entitled to take the position that the application is not complete until that information is received. 
The development officer is entitled to waive receipt of that information, or simply deny the 

application as occurred here. 

[78] The appellants’ position is effectively that while the development officer can waive the 

receipt of the public consultation information, the SDAB cannot. That is not a sensible and 
pragmatic reading of the legislation as a whole. It imposes a purely technical procedural 
requirement that is contrary to the principle of flexibility of administrative procedure: Knight v 

Indian Head School Division 19, [1990] 1 SCR 653 at p. 686. 
 

[79] The SDAB was entitled to conclude that the failure to consult in this case did not 
undermine the application for a variance. It was satisfied that all of the issues and concerns had 
been adequately reviewed at the SDAB hearing. It adds nothing to say that the failure to consult 

is an issue of “natural justice”. One of the purposes of a multi-tier administrative decision 
making process is that shortcomings in procedures at one stage can be cured at the next stage. As 

was said in Ocean Port Hotel Ltd. v British Columbia (L.C.B.), 2002 BCCA 311 at para. 12, 
213 DLR (4th) 273 (following the directions in Ocean Port Hotel Ltd. v British Columbia 

(L.C.B.), 2001 SCC 52 at para. 44, [2001] 2 SCR 781): 

 
It is well settled by this Court that any breach of natural justice at 

the initial determination may be cured by the opportunity to engage 
in a full and fair evidentiary hearing before a neutral tribunal. 

The SDAB is the “neutral tribunal” in the planning process, and there is no principled reason to 

limit its jurisdiction in the manner proposed by the appellants. 

[80] The appellants’ argument would lead to “such inconvenient and impractical results [that 

it] could not be theoretically sound”: Harelkin v University of Regina, [1979] 2 SCR 561 at p. 
585. To illustrate, Bylaw 814.3.24 requires that notice be given to all neighbours within 60 m of 
the site. What would happen if the developer tried in good faith to comply with this requirement, 

but overlooked giving notice to one of several dozen neighbours? What if the missed neighbour 
actually found out about the consultation meeting from another neighbour, attended, and fully 

participated? Would that be fatal to the entire application process, and beyond the curative 
jurisdiction of the SDAB? What if the 21 day time limit in Bylaw 814.3.24(d) was missed by a 
single day? Reading the enactments in context, it must have been intended that the jurisdiction of 

the SDAB would extend to curing this sort of deficiency.  
 

[81] The central issue here is whether the wording of s. 687(3)(d) gives the SDAB jurisdiction 
to overlook procedural shortcomings, or whether it is restricted to development considerations. 
Either the SDAB has such a procedural jurisdiction or it does not. There is no legal distinction 

between the community consultation procedure and any other procedure; either they all fall 
within the particular wording of s. 687(3)(d) or none do. The Majority concedes that the SDAB 
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does have jurisdiction to overlook “insubstantial procedural or informational defects” and “minor 

defects”, and that the SDAB has “a margin of appreciation with respect to the procedural issues”.  
Once it is conceded that the SDAB has the power to overlook errors of this sort, its jurisdiction is 
conceded; that conclusively answers the question upon which permission to appeal was granted. 

Once it is conceded that the SDAB has such a procedural jurisdiction, whether any particular 
procedural shortcoming is “insubstantial”, “minor”, or within the “margin of appreciation”, is 

within the mandate of the SDAB.  
 
Conclusion 

 
[82] It follows that the appeal should be dismissed.  

 
Appeal heard on November 3, 2015 
 

Reasons filed at Edmonton, Alberta 
this 22nd day of March, 2016 

 
 

 

____________________________________ 
Slatter J.A. 
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In the Court of Appeal of Alberta 

Citation: Skibstead v. Calgary (Development Appeal Board), 1994 ABCA 32 

Date: 19940114 
Docket: 13850 

Registry: Calgary 

Between: 

Robert A. Skibstead 

Appellant 

- and - 

City of Calgary Development Appeal Board 

Respondent 
 

The Court: 

The Honourable Mr. Justice Harradence 
The Honourable Madam Justice Conrad 
The Honourable Mr. Justice McMahon 

 
 

Memorandum of Judgment 
Delivered from the Bench 

 
COUNSEL: 

R.E. Pottinger, for the Appellant 

C.S. Davis, for the Respondent 

MEMORANDUM OF JUDGMENT 
DELIVERED PROM THE BENCH 

McMAHON, J. (for the Court): 

[1] We are all of the view that a "decision" as that word is used in s. 83(4) of the 

Planning Act roust mean a decision taken following an application for a development permit. 

A review of the balance of the Planning Act makes that apparent. There are other remedies 
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available to the parties affected. No such application was made here and, accordingly, no 

decision was made from which an appeal could be taken. 

[2] As a result, the appeal is allowed and the decision of the Development Appeal 

Board is set aside. Costs to follow the event. 
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In the Court of Appeal of Alberta

Citation: McCauley Community League v Edmonton (City), 2012 ABCA 86 

Date: 20120313
Docket: 1103-0136-AC

Registry: Edmonton

Between:

McCauley Community League

Appellant
(Applicant)

- and -

The City of Edmonton, The Subdivision and Development Appeal Board 
of the City of Edmonton and Niginan Housing Ventures

Respondents
(Respondents)

_______________________________________________________

The Court:
The Honourable Mr. Justice Frans Slatter

The Honourable Mr. Justice J.D. Bruce McDonald
The Honourable Madam Justice June Ross

_______________________________________________________

Reasons for Judgment Reserved of The Honourable Mr. Justice Slatter
Concurred in by The Honourable Mr. Justice McDonald
Concurred in by The Honourable Madam Justice Ross

Appeal from the Decision of the
Subdivision and Development Appeal Board of the City of Edmonton

Dated the 21st day of April, 2011
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_______________________________________________________

Reasons of Judgment Reserved
of The Honourable Mr. Justice Slatter

_______________________________________________________

[1] The appellant Community League attempted to appeal a development permit given to the
respondent Niginan Housing Ventures. The respondent Subdivision and Development Appeal Board
dismissed the appeal on the basis that it had not been filed within 14 days, as required by s. 686(1)
of the Municipal Government Act, RSA 2000, c. M-26. The Board also concluded that it did not
have jurisdiction to decide if the development permit had expired. The appellant was granted leave
to appeal further to this Court: McCauley Community League v Edmonton (City), 2011 ABCA 327.

Facts

[2] Niginan Housing Ventures owns land that is zoned under the City of Edmonton Zoning
Bylaw 12800 as RA8 Medium Rise Apartment Zone. This zone allows Apartment Housing, but it
does not allow Extended Medical Treatment Services as either a permitted or a discretionary use.

[3] Niginan Housing Ventures plans to construct Ambrose Place, a 42 unit building that will
provide housing and support services for hard-to-house individuals and couples. Twenty-eight units
will be supported housing; 14 units will be unsupported, affordable housing units. The services
provided will include 24 hours per day staffing, seven days per week, with one staff member being
a licensed practical nurse. Two meals per day will be provided to the residents, and assistance will
be given for preparation of the third meal. An outreach worker will be available, there is a secure
depository for medications, and medical practitioners will provide on-site medical services from
time to time.

[4] Niginan Housing Ventures applied for and received a development permit for its facility on
May 5, 2008. The City has two classifications of development permits. Permits for Class A
Permitted Developments are granted where the development is a permitted use and complies in all
respects with the regulations of the Bylaw. Where the development is a discretionary use, or requires
a variance from the Bylaw, the City will issue a Class B Discretionary Developments permit. Since
Extended Medical Treatment Services is neither a permitted nor a discretionary use, the
development officer must have concluded that the facility was permitted Apartment Housing, it
required no variations, and therefore the development permit issued was a Class A permit.

[5] Section 20.1 of the Bylaw provides that: “Within seven days of the issuance of a
Development Permit for Class B Development, the Development Officer shall dispatch a notice by
ordinary mail to . . .” a number of listed interested parties, including the local community league.
Section 686(1)(b) of the Act provides a right to appeal within 14 days “. . . after the date on which
the notice of the issuance of the permit was given in accordance with the land use bylaw.” The
Bylaw does not provide that notice be given of the issuance of Class A permits. Since they are only
given for permitted uses where no variance is required, there is usually nothing to appeal, and hence
no need to give notice to start the time period running. Since the development officer had treated the
Niginan Housing Ventures permit as a Class A permit, no notice was given to anyone.
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[6] Section 22.1 of the Bylaw provides that a development permit “shall no longer be valid after
one year from the date of approval of the permit”. In order for the development permit to remain
valid, either a building permit must be issued within one year, or some construction must have been
started. A foundation permit was not issued to Niginan Housing Ventures until December 2, 2010,
and there was no construction until about November of 2010. While on the face of it the
development permit appeared to have expired on May 5, 2009, the City eventually took the position
that the one year time limit did not begin to run until all of the conditions in the development permit
had been complied with.

[7] The appellant Community League was aware that some development was planned for the
lands, but had not received any communications with respect thereto for some time. Its president
noticed some construction activity on the site in November of 2010, and inquiries were made. At
first there was some confusion as to whether the development permit had been issued, or was still
current. On December 5, 2010, the appellant wrote to the Planning and Development Department
expressing opposition to the development. The letter asserted that the facility was not a permitted
use, because it was an Extended Medical Treatment Service development, and asked that the
foundation permit be revoked. The letter was written on the assumption that the development permit
had expired, because it stated that the appellant wanted notice “if the Planning Department chooses
to re-issue a Development Permit”.

[8] On January 7, 2011 the Planning and Development Department replied in writing,
confirming that a development permit had been issued. The letter took the position that the facility
was Apartment Housing, it was therefore a permitted use, and the permit was accordingly a Class
A permit. The letter also took the view that the permit had not expired, because the one year time
limit did not start to run until the conditions in the permit were fulfilled in February of 2010. The
appellant filed an appeal to the Board on January 17, 2011.

The Subdivision and Development Appeal Board

[9] The appellant appealed the development permit on the basis that the facility was not
Apartment Housing, but was properly characterized as Extended Medical Treatment Services.
However, before that issue could be addressed, two preliminary issues arose. Firstly, the appellant
argued that the development permit had expired. It argued that the one year period ran, on the plain
wording of the Bylaw, from “approval of the permit”, not from “fulfillment of the conditions”.

[10] The second preliminary issue was raised by the respondents. They argued that the appeal was
not commenced within 14 days, as required by the Act. They argued that the appellant had
constructive notice of the development permit in November when it observed construction activity
on the site. Thus, the appeal was out of time.
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[11] After an adjournment of the hearing, the Board obtained a legal opinion which was not
disclosed to the parties, and which was possibly relied on by the Board in reaching its decision.

[12] The Board concluded that it did not have jurisdiction to decide if the development permit had
expired. The grounds for appeal in the Act that engage the jurisdiction of the Board are:

685(1) If a development authority

(a) fails or refuses to issue a development permit to a person,

(b) issues a development permit subject to conditions, or

(c) issues an order under section 645,

the person applying for the permit or affected by the order under section 645 may
appeal to the subdivision and development appeal board.

(2) In addition to an applicant under subsection (1), any person affected by an order,
decision or development permit made or issued by a development authority may
appeal to the subdivision and development appeal board.

The Board decided that the City’s assertion that the development permit had not expired was not “an
order, decision or development permit” within s. 685(2).

[13] The Board concluded that the reference to a “decision” in s. 685(2) only included decisions
made on applications for development permits. The letter of January 7, 2011 from the Planning and
Development Department relating to the possible expiry of the development permit was not in
relation to the approval of a development permit. 

[14] The Board also referred to s. 617, which summarizes the purposes of Part 17 of the Act. It
provides that the purposes of Part 17 are:

(a) to achieve the orderly, economical and beneficial development, use of land
and patterns of human settlement, and

(b) to maintain and improve the quality of the physical environment within
which patterns of human settlement are situated in Alberta, 

without infringing on the rights of individuals for any public interest except to the
extent that is necessary for the overall greater public interest.

With respect to this provision, the Board concluded at para. 3:
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In consideration of Section 617 of the Act, it is difficult for the Board to accept that
Mr. Price’s letter [of January 7, 2011] can be a decision that can be appealed to the
Subdivision and Development Appeal Board. While the revocation of a permit gives
the proponent the right to appeal, an affected party appealing the position of the City
of Edmonton with respect to whether or not the permit has expired would likely
infringe on the rights of the proponent for the specific interests of the Community
League. In this regard, the Board is of the opinion that such a decision cannot be
grounds for appeal as it appears to be contrary to the purpose section of Part 17 of
the Municipal Government Act.  

The Board therefore declined to consider on the merits whether the development permit had in fact
expired.

[15] The Board next turned to consider whether the appeal had been filed in time. The Board
noted that affected parties are not provided with notice of Class A development permits. The Board
concluded, however, that the appellant had notice more than 14 days before the appeal was filed.
This notice was found to arise from the fact that construction activity was observed on the site, the
appellant was aware that some development was anticipated for the site, the letter of December 5,
2010 made reference to a development permit application number, and the development officer had
spoken with a representative of the appellant in November of 2010 and advised that a development
permit had been issued. The Board concluded “. . . it would be rational and based on reason for [the
appellant’s president] Mr. Stack to deduce that the November 22, 2010 construction activity had a
very credible likelihood to be the Niginan development”. The Board rejected the argument that
actual notice did not occur until the appellant had an opportunity to review the development permit
application plans. It concluded that notice was provided, at the latest, on November 22, 2010.

[16] Since the Board concluded that the appeal had not been filed in time, it did not consider
whether the development was Apartment Housing or Extended Medical Treatment Services.

Issues and Standard of Review

[17] The appellant was granted leave to appeal on whether the Board erred in four respects:

(a) in concluding it did not have jurisdiction to consider the issue of the development
permit's expiry date;

(b) in finding the appellant was out of time to appeal;

(c) in failing to consider whether the proposed use of the building is Apartment Housing
or Extended Medical Treatment Services, and then failing to consider whether the
proposed use is a permitted or discretionary use in the RA8 Medium Rise Apartment
Zone, as set out in City of Edmonton, By-law No. 12800, Zoning Bylaw, s. 220; and,
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(d) in failing to disclose, and provide the parties with an opportunity to respond to, the
contents of the legal opinion it received outside of the hearing.

[18] The granting or denial of development permits can have important consequences for the
rights of property owners and their neighbours. An appeal with leave is provided directly from a
subdivision and development appeal board to the Court of Appeal, and given the nature of the issues,
the rights engaged, and the relative expertise of the board, it has long been established that the
standard of review on the interpretation of the Act and bylaws is correctness, although some
deference is extended to other questions of law if the expertise of the board is engaged: Maduke v
Leduc (County No. 25), 2010 ABCA 331 at paras. 5-6; Emeric Holdings Inc. v Edmonton (City),
2009 ABCA 65 at paras. 8-9, 448 AR 31, 3 Alta LR (5th) 1.

[19] The fairness of the proceedings is reviewed based on whether the proceedings met the level
of fairness required by law: Armstrong v International Brotherhood of Boilermakers, Iron Ship
Builders, Blacksmiths, Forgers and Helpers, Local Lodge No. 146, 2010 ABCA 326 at para. 15,
35 Alta LR (5th) 238, 493 AR 259; Boardwalk Reit LLP v Edmonton (City of), 2008 ABCA 220
at para. 174, 91 Alta LR (4th) 1.

Jurisdiction to Consider Expiry of Development Permits

[20] Development permits are often made subject to specific conditions relating to the particular
development, and they are also subject to general conditions and limitations set out in the Bylaw.
One of the universally applicable conditions or limitations is that a development permit is only valid
for one year, unless a building permit is obtained or construction commences.

[21] The Board concluded that it did not have the jurisdiction to consider whether a permit had
expired. This would mean that there is no administrative appeal of such a decision, and a person
affected would have to apply to the Court of Queen’s Bench for suitable relief by way of judicial
review. 

[22] If the City took the position that a permit had expired, and construction continued, it is likely
that a stop work order would issue under s. 645 of the Act. If the developer disagreed that the permit
had expired, it could appeal that order under s. 685(1)(c). If the permit itself is subject to any
condition, the developer can appeal that condition under s. 685(1)(b). Similarly, if the City took the
position that the condition had not been satisfied, and work continued, a stop work order would
likely issue, triggering an appeal right under s. 685(1)(c). So if the development permit was subject
to a condition that something was to be done within a fixed period of time, and the City issued a stop
work order because it believed the thing had not been done, an appeal could be taken. Further, if a
stop work order was issued on the basis that the development permit had expired, an appeal would
lie. The expiry of permits and conditions are therefore issues that the Board may have to consider
from time to time.
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[23] On the Board’s interpretation there would, however, be a gap in the regulatory scheme. If
the City took the view (as in this case) that the development permit was still in good standing, then
no stop work order would ever issue. Any interested party who was of the view that the permit had
expired (either for failure of a condition, or because of the passage of time) would have no appeal
remedy. The resulting gap is an undesirable result, which supports the argument that the words “an
order, decision or development permit” in s. 685(2) should be given a wider meaning. On that basis,
the conclusion of the City that a development permit was still in effect, or that the conditions in a
development permit had in fact been complied with, would generate a right of appeal.

[24] One of the features of appeals to the Board is the short 14 day limitation. On the Board’s
interpretation, a stop work order following a ruling that a permit had expired would have to be
appealed within 14 days, but a decision that a permit had not expired would be subject to a much
longer limitation period under the judicial review regime. This would create an undesirable lack of
symmetry in the system. It would also create uncertainty for developers who would not know in a
timely fashion if their permits would be challenged.

[25] As counsel for the Board pointed out, the interpretation of the Act, in conjunction with the
Bylaw, is not without difficulty. While s. 685(2) creates a right to appeal “an order, decision or
development permit”, s. 686(1)(b) only provides for a time limit for an appeal from “the notice of
the issuance of the permit”. It might also be difficult, in some cases, to determine if a decision has
been made that a permit is in good standing, and if so to calculate when time begins to run. This is
not the first time the courts have had to resolve gaps in the process: Coventry Homes Inc. v
Beaumont (Town) Subdivision and Development Appeal Board, 2001 ABCA 49 at paras. 26-35,
277 AR 278. These provisions must be interpreted harmoniously with the scheme and objects of the
Act, recognizing that the Legislature did not intend illogical or incoherent interpretations,
incompatible with those objects: Rizzo & Rizzo Shoes Ltd. (Re), [1998] 1 SCR 27 at para. 27; R.
v Atchison, 2006 ABCA 258 at paras. 9, 12, 67 Alta LR (4th) 221, 401 AR 198. Where there has
been no clear decision that a permit is still in effect, resort to judicial review might still be necessary.

[26] It is difficult to see how the general purposes stated in s. 617 of the Act have any bearing on
this issue of interpretation. The Board concluded that recognizing a right of appeal in the
circumstances “would likely infringe on the rights of the proponent for the specific interests of the
Community League”, and would be “contrary to the purpose section of Part 17”. Potential impact
on rights must, however, be the consequence of any appeal. If an appeal is launched, by either party,
the rights of all parties are engaged. Interested neighbours like the community league are specifically
given a right of appeal in s. 685(2), which is a recognition that they have the right to assert their
“specific interest” over those of the developer. Those appeal rights are supportive of, not
inconsistent with the purposes of orderly and rational development set out in s. 617.

[27] A proper interpretation of the scope of the Board’s jurisdiction should give consideration to
the administrative structure as a whole. Considering the ongoing validity of a development permit
engages similar issues to considering the suitability of conditions in a development permit, to
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considering the correctness of a stop work order issued if the permit expires, and other development
issues. The shortened limitation period will provide consistency within the system, and greater
certainty for developers. The Board erred in declining jurisdiction over this issue.

Expiry of Development Permits

[28] Since the Board declined jurisdiction, the response of this Court would usually be to refer
the matter back for consideration. However, both the appellant and Niginan Housing Ventures
encouraged the Court to provide answers to the issues of law involved, in order to avoid further
appeals, expense, and delay.

[29] It has apparently long been the assumption that development permits expire one year after
they are issued, not one year after all the conditions in the permit are satisfied. In this situation, the
City decided that the one year period did not begin to run until the conditions had been satisfied. The
appellant challenges that interpretation.

[30] The appellant relies on the plain wording of s. 22.1 of the Bylaw which states that a
development permit “shall no longer be valid after one year from the date of approval of the permit”.
It argues that “date of approval” is clearly not “date of fulfillment of conditions”. It pointed out that
the interpretation adopted by the City would permit a developer to extend the life of a development
permit indefinitely by simply refraining from complying with some minor condition.

[31] The City relies on s. 17.1 of the Bylaw which reads in part “. . . the Development Permit
shall not be valid unless and until . . . any conditions of approval, save those of a continuing nature,
have been fulfilled.” The City argues that the permit is not “valid” until the conditions are met, and
so it can not “no longer be valid” under s. 22.1 until it has become valid. Thus, the one year cannot
begin to run until the conditions are met.

[32] On a plain reading of s. 22.1, the time for which a permit is valid begins to run “from the date
of approval”. The narrative style of the section does not create any ambiguity, and the phrase “shall
no longer be valid” is essentially a synonym for “expires”. The appellant’s interpretation would
encourage developers not to apply for permits prematurely, before they have considered and
resolved any development issues that are likely to be raised. If the developer knows that there is only
one year to comply with conditions, incomplete development applications will be discouraged.
Further, as the appellant noted, it is undesirable to allow a developer to hold a permit open
indefinitely by simply refraining from complying with some minor condition.

[33] Niginan Housing Ventures obtained its permit on May 5, 2008. Since no building permit was
issued, and no construction had commenced, the permit expired one year later, on May 5, 2009.

Timeliness of the Appeal

20
12

 A
B

C
A

 8
6 

(C
an

LI
I)

145

SDAB2021-0043 Additional Submission



Page:  8

[34] On January 17, 2011 the appellant filed its appeal with the Board. The Board held that the
appeal was out of time insofar as it was an appeal from the permit itself. However, since the Board
declined jurisdiction over whether the permit had expired, it never decided whether the appellant
had filed a timely appeal with respect to the continuing currency of the permit.

[35] Section 686(1)(b) of the Act provides that an appeal must be filed within 14 days “after the
date on which the notice of the issuance of the permit was given in accordance with the land-use
bylaw”. The Bylaw does not provide for any notice of decisions, other than decisions to issue a Class
B permit. The problem of calculating the expiry of the appeal period in such cases has previously
arisen in other contexts.

[36] In Coventry Homes an appeal was brought respecting a building permit for which no notice
was required under the bylaw. Coventry Homes rejected the argument that there is no limit on the
right to appeal when notice is not required. Rather, the Court interpreted the Act as stipulating that
time begins to run when the interested party has actual notice of the development permit, or ought
to have realized that a development permit had issued. It is fair and practical to apply the same rule
in this appeal. The time to appeal should run from when the interested party knew, or should have
known, that the City was taking the view that a development permit remained in effect,
notwithstanding its prima facie expiry.

[37] In this appeal, the City stated unequivocally in its letter of January 7, 2011, that it was taking
the position that the development permit was still in good standing. That is the latest possible day
on which the appeal period could have started to run. The appellant’s appeal was filed within 14
days of that date.

[38] Was there an earlier time when the appellant knew or ought to have known that the City took
the view that the permit was still in good standing? Since the Board declined jurisdiction over the
issue, it never resolved this point. While the Board decided that the appellant had constructive notice
of the development permit in November of 2010, the Board never decided when the appellant had
constructive notice that the City took the position that the permit was still in good standing.

[39] When there was constructive notice must be determined having regard to the entire context.
When the appellant’s president noted construction activity on the site in November of 2010, he was
alerted to the possibility of a development permit. There is however no evidence on this record that
the City had turned its mind to whether the permit was still in effect at that time. It appears that the
November construction activity was taking place without a building permit, because the foundation
permit was not issued until December 2, 2010. Even then it is not clear whether the foundation
permit was issued as a matter of routine, or after considering the status of the earlier development
permit.

[40] The development officer testified that in late November he spoke with Ms. Bubel, a
representative of the appellant, and advised her that a development permit had been issued. Ms.
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Bubel confirmed this conversation, but said that she was told that “more research was required to
determine whether or not the development permit was still valid”. The appellant’s president
indicated that in his view activity on the site does not necessarily mean there is a valid development
permit. He indicated that there was significant confusion about the status of the permit, that was not
resolved until the letter of January 7, 2011. His letter of December 5, 2010 was written on the
assumption that the development permit had expired, because it stated that the appellant wanted
notice “if the Planning Department chooses to re-issue a Development Permit”. No one challenged
the credibility of these witnesses. Their views were formed against the background of an existing
interpretation that a development permit expires one year after it is issued.

[41] There is no evidence on the record of anything happening between the president’s letter of
December 5, 2010, and the City’s response of January 7, 2011, that would have given the appellant
actual or constructive notice that the City had determined that the development permit was still in
good standing, notwithstanding that it was over two and a half years old. On this record it cannot
be concluded that the appellant had actual or constructive notice prior to January 7, 2011.

Proper Characterization of the Development

[42] The Board did not consider if the development is Apartment Housing or Extended Medical
Treatment Services. Given the conclusion on the expiry of the permit, this issue need not be
considered further. 

Disclosure of the Legal Opinion

[43] Generally the parties to a hearing are entitled to review all of the material considered by the
tribunal. There is, however, an exception for legal opinions obtained by the tribunal. Those opinions
are subject to solicitor and client privilege, and need not be produced: Pritchard v Ontario (Human
Rights Commission), 2004 SCC 31, [2004] 1 SCR 809. After considering the need to maintain an
appearance of neutrality, and in order to promote a fair and open hearing, the tribunal might well
elect to waive the privilege and disclose legal opinions that do not impact on the privacy of its
deliberations and other sensitive topics. But the tribunal cannot be compelled to disclose the opinion,
and the failure to disclose the opinion does not itself amount to a breach of the rules of natural
justice.

[44] The content of the legal opinion is not disclosed on the record. It is not, however, alleged by
any party that the Board decided the appeal on a ground not previously argued. No party alleges that
it was taken by surprise because it was not aware of the approach ultimately taken by the Board. It
is not suggested that the Board relied on undisclosed laws, rules, policies or prior decisions. While
the Board need not disclose privileged legal opinions, it must ensure that the parties have fair notice
of the case they must meet. In this case the failure to disclose the legal opinion did not result in an
unfair hearing. As in Pritchard at para. 31 “. . . the appellant was aware of the case to be met
without production of the legal opinion”.
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Conclusion

[45] The appeal is allowed. The development permit expired one year after it was issued, on May
5, 2009.

[46] By way of postscript it is worth noting how unhelpful it was for the development officer not
to give notice of this development permit to the appellant and other interested parties, even if it was
a Class A permit. It was well known that this was a controversial development that was opposed by
some people. The failure to give notice created great uncertainty on this file. It meant, even on the
position taken by the respondents, that the appeal period on the development permit issued May 5,
2008 did not begin to run until over 2.5 years later in November 2010. While the Bylaw may not
require notice of Class A permits, that does not mean that giving notice is not a good idea. As was
pointed out in Coventry Homes at para. 32, one of the reasons for the short appeal period is to
provide certainty to the developer. Failing to give notice of development permits that are obviously
controversial helps no one.

Appeal heard on February 29, 2012

Reasons filed at Edmonton, Alberta
this 13th day of March, 2012

Slatter J.A.

I concur:         Authorized to sign for:  McDonald J.A.

I concur:                                                             Ross J.
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Appearances:

J.A. Agrios, Q.C.
for the Appellant

A.N. Delgado
for the Respondent City of Edmonton

P.A.L. Smith, Q.C.
for the Respondent Subdivision and Development Appeal Board

K.L. Becker Brookes
for the Respondent Niginan Housing Ventures
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_______________________________________________________

Reasons for Decision of the 
Honourable Mr. Justice Clifton O’Brien

_______________________________________________________

Introduction
[1] The applicant, 587901 Alberta Ltd., carrying on business as Centre Street North Liquor Store
(Centre Street Liquor), makes application for leave to appeal a decision of the Subdivision and
Development Appeal Board of the City of Calgary (SDAB), granting a development permit to the
respondent, The Olympia Liquor Store (Centre North) Ltd. (Olympia Liquor).

Background Facts
[2] Centre Street Liquor is the owner of the property at 1716 Centre Street North in Calgary
where it operates a liquor store.

[3] Olympia Liquor applied to the City of Calgary Approving Authority (the Authority) for a
development permit to change the use of 1915 Centre Street North (the site) to a liquor store. The
site is located approximately 184 metres from Centre Street Liquor. The Authority denied the
application on March 10, 2007.

[4] Olympia Liquor filed an appeal to the SDAB, which was heard on April 17, 2007. The site
was posted and advertised on the SDAB website from March 30, 2007. Notice of the hearing was
included in Public Notices published in the Calgary Herald prior to the hearing. Persons residing
within a 200 feet or 60 metre radius of the site were sent written notice of the appeal. However, no
written notice of the appeal was given to Centre Street Liquor and no one appeared on its behalf to
oppose the appeal when it was heard by the SDAB.

[5] The SDAB allowed Olympia’s appeal, and granted a development permit subject to a number
of permanent conditions.

Governing bylaws and legislation
[6] The land use designation of the site is Direct Control, pursuant to Bylaw 6Z2000 passed on
January 17, 2000. Schedule “B” of that bylaw set out Development Guidelines as follows:

2. Development Guidelines
(a) Commercial and Mixed Commercial and Residential Development

For commercial and mixed commercial and residential development,
the General Rules for Commercial Districts contained in Section 33
of Bylaw 2P80 and the Permitted and Discretionary Use Rules of C-
2(12) General Commercial District shall apply
. . .

Bylaw 2P80 is the City of Calgary Land Use Bylaw.
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[7] A liquor store is within the discretionary uses for the site as a C-2(12) General Commercial
district. The General Criteria for Liquor Stores (General Criteria) in use in at the time, in 2000, for
assessing an application for a development permit for liquor stores stated, in part:

1. Location in Relation to Existing Liquor Stores
Where a proposed liquor store is within 300 metres radial distance of
an existing liquor store, any cumulative impacts of the facilities on
existing development within the area must be considered in
evaluating the application. 

[8] Section 33(7)(d) of Bylaw 2P80 was amended by Bylaw No. 13P 2003 on November 3,
2003, as follows:

1. The City of Calgary Land Use Bylaw Number 2P80 is hereby amended.
2.Section 33(7) is amended by deleting Section 33(7)(d) and substituting the
following therefor:

(d) Liquor Stores
(i)Separation Distance Between Liquor Stores
(A) No liquor store shall be located closer than

300 metres to any other liquor store.

(B) The 300 metre separation distance shall be
measured from the closest point of a liquor
store to the closest point of another liquor
store.

. . .

[9] The pertinent provisions of the Municipal Government Act, RSA 2000, c. M-26, (the MGA)
are as follows:

686.(3) The subdivision and development appeal board must give at least 5 days’
notice in writing of the hearing

(a) to the appellant,

(b) to the development authority whose order, decision or
development permit is the subject of the appeal, and

(c) to those owners required to be notified under the land use
bylaw and any other person that the subdivision and
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development appeal board considers to be affected by the
appeal and should be notified.

. . .

687(3) In determining an appeal, the subdivision and development appeal board

(a) must comply with the land use policies and statutory plan and,
subject to clause (d), the land use bylaw in effect;

(b) must have regard to but is not bound by the subdivision and
development regulations;

(c) may confirm, revoke or vary the order, decision or development
permit or any condition attached to any of them or make or substitute
an order, decision or permit of its own;

(d) may make an order or decision or issue or confirm the issue of a
development permit even though the proposed development does not
comply with the land use bylaw if, in its opinion, 

(i) the proposed development would not

(A) unduly interfere with the
amenities of the neighbourhood, or

(B) materially interfere with or affect
the use, enjoyment or value of
neighbouring parcels of land, 

and

(ii) the proposed development conforms with the use
prescribed for that land or building in the land use
bylaw.

Decision of the Authority
[10] The decision of the Authority referenced both the General Criteria and that the current rule
under the Land Use Bylaw prohibited liquor stores from locating closer than 300 metres from
another liquor store. The decision also noted that there was an inadequate number of parking stalls
on the site for a liquor store use. The Authority refused the application seemingly on the basis that
it met neither the General Criteria nor the current rule.
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Decision of the SDAB
[11] The SDAB considered that the 2003 amendment to the Land Use Bylaw did not apply, and
evaluated the application based solely on the General Criteria. The Board found that there would be
negligible cumulative impact, even though the two liquor stores were within 300 metres of each
other, due to the offsetting locations (different sides of the street) and the high volume of activity
on Centre Street North.

Proposed Issues
[12] Centre Street Liquor seeks leave to appeal the SDAB’s decision on the following questions
of alleged law and jurisdiction:

(a) Did the Board err by failing to consider that the Applicant is a person that would
be affected by the matter under consideration which is entitled to receive notice of
the appeal and by failing to give notice to the Applicant of the appeal; 

(b) Did the Board err by failing to consider or properly consider and take into
account the restrictions imposed by section 33(7)(d) of the City of Calgary’s Land
Use Bylaw 2P80, and whether those restrictions apply to the property located at 1915
Centre Street N.W. that was the subject of the appeal (the “Subject Land”); and

(c) Did the Board err by improperly applying the General Criteria for Liquor Stores,
a policy of the City of Calgary, by failing to consider that by granting the application
to develop a liquor store on the Subject Land, the Applicant would by reason of the
restrictions imposed by section 33(7)(d) of the City of Calgary Land Use Bylaw be
adversely affected.

Test for leave
[13] Section 688(3) of the MGA provides that leave to appeal a decision of the SDAB may be
granted if the judge is of the opinion that the appeal involves a question of law or jurisdiction of
sufficient importance to merit a further appeal and has a reasonable chance of success.

Analysis
(i) Notice of hearing

[14] Section 686(3) of the MGA requires that notice in writing of the hearing be given to persons
that the SDAB considers to be affected by the appeal. This ground of appeal relates to procedural
fairness, a breach of which goes to jurisdictional error: Parkdale-Cromdale Community League
Assocation v. Edmonton (City), 2006 ABCA 78 at para. 7.

[15] Centre Street Liquor was not provided with notice in writing as were persons residing within
a 200 feet or 60 metre radius, which persons were deemed by the SDAB to be the affected persons.
In this instance, both the General Criteria for consideration of development permit applications for
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liquor stores, and the current land use bylaw requires consideration of liquor stores within a radius
of 300 metres. There is nothing in the record before me that indicates that the SDAB gave
consideration to whether Centre Street North was an affected person entitled to notice in writing and,
if so, whether that requirement was met by the posting and advertising carried out by the SDAB.

[16] Centre Street Liquor submits that the SDAB is required, as a prerequisite to exercising its
jurisdiction, to give notice of the appeal to any person it considers to be affected by the appeal.
Centre Street Liquor further submits that because it was not notified, it was thereby denied the
opportunity to present additional evidence of the cumulative impact of another liquor store being
located in such proximity. In my view, it is reasonably arguable that Centre Street Liquor is an
affected party so that a failure to consider, and consequent failure to give notice, is an error of law
or jurisdiction: Murray v. Edmonton (City), [1977] A.J. No. 339 (Alta.S.C. A.D.).

(ii) Applicability of the 2003 amendment to the Land Use Bylaw

[17] The amendment to the Land Use Bylaw in 2003 provides, in mandatory terms, that no liquor
store shall be located closer than 300 metres to any other liquor store. The City of Calgary and
Olympia Liquor submit that this amendment is not applicable to the site. They argue that a direct
control bylaw has the effect of incorporating the existing provisions of the then Current Land use
Bylaw, but it does not incorporate any amendments made to the Land Use Bylaw after the date of
passing of the Direct Control Bylaw.

[18] The interpretation of a bylaw is a question of law. Centre Street Liquor points to section 31
of the Interpretation Act, R.S.A. 2000, c. I-8, which provided that reference to another enactment
is to the enactment as amended, whether it is amended before or after. There is support for the
proposition that the Interpretation Act  applies to a municipal bylaw: Barke v. Calgary (City), [1993]
A.J. No. 107 (Q.B., Hunt J. as she then was). Côté in The Interpretation of Legislation in Canada,
3rd ed. (Toronto: Carswell, 2000) at pp. 75-81, sets out a number of factors to determine whether
references to other enactments are ambulatory in nature, or static.

[19] In my view, it is reasonably arguable that the reference in the Direct Control Bylaw to the
Land Use Bylaw is to the Land Use Bylaw as amended from time to time, except where the
amendment states to the contrary.

(iii) Improper application of General Criteria for Liquor Stores

[20] My understanding of Centre Street Liquor’s submission with respect to this proposed ground
of appeal is that it is something of a “fall back” argument. That is, if the General Criteria are
applicable rather than the 2003 amendment, then the SDAB did not properly apply the criteria.

[21] However, the SDAB, in its Reasons, specifically addressed the General Criteria and made
a specific finding that there was negligible cumulative impact of the two liquor stores being located
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within 300 metres of each other. This is a finding of fact or mixed fact and law, such that appellate
interference is not warranted.

Conclusion
[22] I am satisfied that the first two proposed grounds of appeal meet the statutory test for leave,
and grant leave to appeal to Centre Street Liquor on these grounds. I refuse to grant leave with
respect to the third proposed ground.

Application heard on December 5, 2007

Reasons filed at Calgary, Alberta
this 20th day of December, 2007

O’Brien J.A.
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Appearances:

R. J. Simpson
for the Applicant

L. J. Gosselin
for the City of Calgary and 
The Subdivision and Appeal Board of the City of Calgary

T. W. Bardsley
for the Olympia Liquor Store (Centre North) Ltd.

20
07

 A
B

C
A

 4
21

 (
C

an
LI

I)

157

SDAB2021-0043 Additional Submission



APPENDIX E 

 

Excerpts  

The Subdivision and Development Appeal 

Bylaw (Bylaw 25P95) 
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APPENDIX F 

 

Report Letter  

Carol McClary Planning Solutions Ltd. 
 

161

SDAB2021-0043 Additional Submission



 

403-948-4041 0R 403-862-2401 313 SUMMERWOOD PLACE SE, AIRDRIE, ALBERTA   T4B 1W4 

Carol McClary Planning Solutions Ltd. 

 

City of Calgary         August 3, 2021 

Subdivision and Development Appeal Board 

4th Floor, 1212 – 31 Avenue NE 

Calgary, Alberta  T2P 2M5 

 

Dear Chair and Members of the Board: 

 

  RE:   SDAB2021-0043, Hearing on August 17, 2021 

          Development Permit:  DP2020-7171 Change of Use:  Liquor Store          

          Address:  1001 – 201 10 Avenue SE, Calgary             

 

I, Carol McClary, planning consultant have been requested, by the Appellant, to provide my 

professional planning opinion on the proposed development permit application for a Change of 

Use: Liquor Store at 1001 – 201 10 Avenue SE, located in the community of Beltline.   

 

In performing my analysis of DP2021-7171, for a proposed Liquor Store, I have reviewed the 

Subdivision and Development Appeal Board report, SDAB2021-0043, the City of Calgary Land 

Use Bylaw 1P2007, the Liquor Store Separation Guidelines for the City of Calgary, along with my 

knowledge of the application of the Guidelines and the rules of the Land Use Bylaw 1P2007 to 

prepare my evaluation. 

  

A summary of my analysis, findings and professional planning opinion is below. 

 

Location and Context 

 

All of the liquor stores noted in my analysis are located in the Beltline community and are 

located within the Macleod Trail South couplet.  See Appendix B. 
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Along Macleod Trail South couplet (south bound on 1 Street SE and north bound on Macleod 

Trail SE) between 10 Avenue and 14 Avenue SE, three liquor stores have been approved within 

an approximately 385 metre distance. 

The first liquor store was approved at 1110-1 Street SE by DP2008-2755.  This store is owned 

by Mr. Joe Price and named 5Vines Wine, Craft Beer and Spirits with a specific business address 

of 218 – 12 Avenue SE.  This store is located on the north side 12 Avenue in the KeyNote 

Building. 

The second liquor store was approved at 1320 - 1 Street SE by DP2020-5601 on October 30, 

2020.  This liquor store was named “Liquor Drops” on the development permit application.  The 

proposed liquor store will be located on the main floor in the south west corner, facing south 

bound 1 Street SW and is approximately 154.3 sq m (1661 sq. ft.) in floor area.  The land use 

designation of the parcel is Direct Control DC69Z2001.  This DC Bylaw was approved on August 

29, 2001 and was passed under Land Use Bylaw 2P80 with the permitted and discretionary uses 

of the CM-2 Downtown Business District.  The rules of this DC Bylaw are” frozen in time” and 

the separation rules for liquor stores does not apply to the CM-2 Downtown Business District.  It 

is very unusual for the CM-2 land use district to be applied to parcels outside of the actual 

Downtown area, however, it has occurred with this parcel.  The distance between the proposed 

liquor store to the existing liquor store is approximately 216 metres.    

The third liquor store was approved at 201 – 10 Avenue SE by DP2020-7171 on January 29, 

2021. The proposed liquor store will be located on the main floor of the residential tower on the 

façade that faces 10 Avenue SE.  The proposed liquor store is approximately 142 sq m (1528 

sq. ft.) in floor area.  The land use designation is DC311D2016 with the permitted and 

discretionary uses of the Centre City Mixed Use District (CC-X) of Land Use Bylaw 1P2007.  The 

uses and rules of this DC Bylaw are fluid and all of the rules relating to liquor stores in Land Use 

Bylaw 1P2007 and the Guidelines do apply to this liquor store development permit application.  

The separation distance between the existing liquor store on 12 Avenue and the proposed liquor 

store located on 10 Avenue is 169.93 metres.   

 

Bylaw Distance Separation Rule 

 

The purpose of the liquor store separation distance of 300.0 metres in a commercial area or 

within a community is to disperse liquor store.   
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The Land Use Bylaw, in regulating the separation distance between liquor store intends to 

better manage clustering issues of a single use.  One of the intended reasons for the separation 

distance between liquor store was to limit the pedestrian or driver experience of repeatedly 

viewing liquor stores as he moves along a commercial corridor or throughout a community. 

 

The Bylaw reflects that Council expressly and purposefully stipulated a separation distance of 

300.0 metres between liquor stores.  The separation distance between liquor stores is measured 

as a radius and not in a straight line along a specific commercial street.  The 300.0 metres 

separation distance is considered to be a reasonable, appropriate distance to manage the 

cumulative impacts of traffic, parking, noise and aesthetics of liquor store on a neighbourhood. 

 

In 2016, City Council limited the Development Authorities ability to relax the 300.0 metre 

setback by 10 percent by stating in Section 40(h) that the Development Authority must refuse a 

liquor store that requires more than a 10 percent relaxation.  Section 40 in the Land Use Bylaw 

is providing a mandatory direction to the Development Authority as it reads:  “must not” and 

section 8(f) "must" is to be construed as a compulsory obligation”. 

 

The Liquor Store Separation Distance Guidelines provide six criteria that would allow the 

Development Authority to vary the setback separation distance of 300.0 metres to 270.0 metres 

with a maximum 10% relaxation.  In my professional opinion, the proposed relaxation of the 

liquor store separation distance does not meet any of the stated criteria and a relaxation is not 

warranted.   

 

The radius of 300.0 metres is taken from the first liquor store approved, DP2008-2755 located 

at 1110 - 1 Avenue SE.  The liquor store approved by DP2020-7171 at 201 10 Avenue SE is 

located 169.93 metres for a relaxation of 130.07 metres or 43.3% relaxation.  There is no 

sound planning reason to relax the separation distance in this context.  Also, in my opinion, the 

Development Authority does not have the authority as noted in Section 40 of the Land Use 

Bylaw to render an approval to any liquor store that is located closer than 270.0 metres from 

another approved liquor store.   

 

In reading the Liquor Store Guidelines, item 6 is very specific about any expansion of an existing 

liquor store and since two other liquor stores have been approved closer than 270 metres to the 

first approved liquor store 5Vines located at 1110 – 1 Street SE, this directly affects any plans 

for expansion of his business.  There is minimal protection to the long-standing liquor store 
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operators when relaxations are granted only thinking of the new applications and not 

considering the impact such decisions have on the operation of existing stores. 

 

By forcing another liquor store through relaxation of a long, established distance separation rule 

would be an abandonment of the Council’s express rules and all those other liquor store 

businesses that have complied with a distance rule for over 20 years.  

 

The integrity of the distance separation rule of 300.0 metres is critical to ensure the vitality of 

the existing business, to avoid clustering and an overconcentration of liquor stores.  The 

objective of a viable commercial area is to enhance the overall variety of uses not and in the 

future ensuring the successful future of the redevelopment of the portion of the eastern portion 

of the Beltline community that is within and close to the Macleod Trail couplet.   

 

For all of the abovementioned reasons, I respectfully request the Subdivision and Development 

Appeal Board cancel development permit DP2020-7171 as the scope of the relaxation granted 

by the Development Authority exceeded its authority to render a decision with a relaxation 

greater than 10%.  This is an error on the part of the Development Authority. 

 

In my professional opinion, the subject development permit was issued in error and the 

Development Authority does have the ability to correct its error by using Section 43(1)(c) of the 

Land Use Bylaw 1P2007 to cancel the development permit.    

 

Respectfully submitted, 

 

 Carol McClary  (signed electronically) 
 

Carol McClary 

 

Carol McClary Planning Solutions Ltd.  

 

Attachments: 

Appendix A:  Photos   

 

Appendix B:  aerial view of the three liquor stores 
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Appendix A:  Photos 

 

 

Photo of main floor of new building – UpTen   view of building from 10 Avenue SE 

Location of proposed liquor store approved by DP2020-7171 
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View of front of new building, main entrance off of 10 Avenue SE 

Location of proposed liquor store entrance    
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View of main commercial floor and entrance to Upen building from 10 Avenue SE 
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View of main floor commercial and main entrance of UpTen building 

Entrance to proposed liquor store  
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View of west façade of UpTen building along 1 Street SE, 

View looking north, taken from lane at the rear of the building  
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Appendix B:  aerial view of the three liquor stores 
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APPENDIX G 

 

Letter Alberta Liquor Store Association 
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#2 9343 50 Street   Edmonton, AB   T5C 2L5    Phone: (780)415-5176  Fax780)485-5182   Website: www.alsaweb.ca

July 30, 2021 

Subdivision and Development Appeal Board 
P.O. Box 2100, Station M 
4th Floor, 1212 31 Avenue N.E. 
Calgary, Alberta 
T2E 7S8 

RE: Appeal SDAB2021-0043; Liquor Store #1001 201 10 Ave SE; Appeal against a decision of the Development 
Authority 

Dear Chair and Board Members, 

I am writing in my capacity as President of the Alberta Liquor Store Association to express full support of the Association 
and its members for 5 Vines Wine and Spirits Ltd and Mr. Joel Price.   

It is our belief that a development officer of The City of Calgary approved a development permit for a liquor store in 
contravention of The City of Calgary Land Use Bylaw and the 300 metre liquor store separation rule.  The development 
officer had no authority to approve the liquor store (section 40 of the Bylaw).  The liquor store in question (DP2021-771) 
is 160 metres away from Mr. Price’s existing liquor store on 218 12 Avenue SE, Calgary. The 300 metre liquor store 
separation rule in the Bylaw allows for the Development Authority and development officers to have discretion to 
approve a new liquor store up to 10% of the allowed 300 metre distance to an existing approved liquor store.  

The approval of a liquor store 160 metres from Mr. Price’s store is a clear violation of the 10% discretion The City’s 
Development Authority has under the Land Use Bylaw.  The new approved liquor store is clearly below the 10% 
discretion authority the Development Authority and development officers have on the mandated 300 metre liquor store 
separation distance rule as set out in the Bylaw.  

Please note that our Association was a stakeholder when the Land Use Bylaw was amended to include the 10% 
limitation in the Development Authority and development officers’ authority and ability to approve a new liquor store 
that is within the 300 metre separation distance to an approved liquor store. Our Association supported the 
amendment.   

It is the Association’s hope that the Subdivision and Development Authority can remedy this obvious disregard of the 
City of Calgary’s Bylaw rules by the Development Authority and development officers.  

Regards, 

Ivonne Martinez 
President 
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LOCXXXX-XXXX
Land Use Amendment

Subdivision & Development Appeal Board

SDAB2021-0043 / DP2020-7171
Appeal of:
Change of Use: Liquor Store
Discretionary

Aug 17, 2021The City of Calgary – SDAB2021-0043 - DP2020-7171 

1

Appeal Board received: August 9, 2021
Submitted by: Development Authority
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Aug 17, 2021The City of Calgary – SDAB2021-0043 - DP2020-7171 

2Proposed Development - Summary

DP2020-7171: 

• Application Received: Nov. 6, 2021

• DA Decision (Approval): Jan 29, 2021

• Public Notice: February 4, 2021

• Permit Released: Mar 1, 2021

PG 32
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Aug 17, 2021The City of Calgary – SDAB2021-0043 - DP2020-7171 

3Proposed Development - Summary

DP2020-7171: 

• Application Received: Nov. 6, 2021

• DA Decision (Approval): Jan 29, 2021

• Public Notice: February 4, 2021

• Permit Released: Mar 1, 2021PG 57

PG 58
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Aug 17, 2021The City of Calgary – SDAB2021-0043 - DP2020-7171 

4

Material past here only for merits
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Aug 17, 2021The City of Calgary – SDAB2021-0043 - DP2020-7171 

5View Graph

LEGEND
Residential Low Density
Residential Medium Density
Residential High Density
Commercial
Heavy Industrial
Light Industrial
Parks and Openspace
Public Service
Service Station
Vacant
Transportation, Communication,
and Utility
Rivers, Lakes
Land Use Site Boundary

179

SDAB2021-0043 Additional Submission



Aug 17, 2021The City of Calgary – SDAB2021-0043 - DP2020-7171 

6Plans

PG 79 PG 80
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Aug 17, 2021The City of Calgary – SDAB2021-0043 - DP2020-7171 

7Land Use Bylaw
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Aug 17, 2021The City of Calgary – SDAB2021-0043 - DP2020-7171 

8Policy
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Notice Post: 
• December 15-24, 2020; “notice visible and in good condition”

Circulation:
• Business Licence
• Building Regulation
• Alberta Gaming and Liquor Commission
• Green Line (CPAG)
• Community and Neighbourhood Services
• Calgary Policy Service
• Victoria Park Business Improvement Area
• Beltline Neighbourhoods Association

Aug 17, 2021The City of Calgary – SDAB2021-0043 - DP2020-7171 

9Circulation
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Aug 17, 2021The City of Calgary – SDAB2021-0043 - DP2020-7171 

10Summary
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Appeal Board received: August 9, 2021
Submitted by: Development Authority Legal Counsel
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From:
To:
Cc:
Subject:
Date:

Our firm has recently been retained to assist the Development Permit applicant in this matter. There is a
 significant jurisdictional issue with this appeal and would like it addressed as soon as is convenient.
 Accordingly, we will be asking for the Board to set a date for that hearing. We believe that jurisdiction
 should be determined before a merit hearing is convened.

We anticipate that there will be two lawyers (ourselves and the Authority) plus Mr. Grol who will want to
 make submissions on the jurisdictional issue, and that the hearing of that matter will require at least an
 hour of the Board’s time. In addition, we anticipate that fulsome written submissions will be made on
 behalf of all parties and we would like to see those staggered with the Appellant fling first so that both the
 Authority and ourselves have a proper sense of the rationale of the Appellant in this regard.

The writer will be in attendance at the hearing on the 15th.

Appeal Board recived: July 13, 2021
Submitted by: T. Bardsley, Agent for Applicant 

Bardsley, Tim
Calgary SDAB Info
Rick Grol; Loewen, Maurie
[EXT] SDAB2021-0043 101 201 10 Ave SE July 15 2021 Jurisdictional Hearing Tuesday, July 
13, 2021 2:28:23 PM
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SUBMISSIONS OF THE DEVELOPMENT PERMIT HOLDER AND
OPERATOR IN OPPOSITION TO THE APPEAL

SDAB 2021-0043

INTRODUCTION AND BACKGROUND

1. This is an appeal related to the approval of a liquor store at 210 10 Ave SE, DP 2020-
7171 (the "Approval"). The basis of this appeal derives from an exchange of emails
between the City of Calgary Development Authority (the "Authority") and the
Appellant and its representatives. These emails occur from April 9, 2021, to about
June 10, 2021.They are contained in the Appellant's submission.

2. The emails concern the Approval which was granted January 29, 2021. Advertising
commenced February 4th, 2021, and as no appeals were received, it was released
on or about March 1, 2021. Our client commenced the necessary improvements to
open the approved use soon thereafter and is, as of the time preparation of this
submission, ready to open.

3. Our client is a small business operator who was unaware of any issues with the
Approval until mid-June 2021, when he was well advanced with the construction
of his store.

4. Our client is substantially affected by this appeal and opposed to it.

SUMMARY OF POSITION OF THE DEVELOPMENT PERMIT HOLDER AND
OPERATOR

5. The Appellant did not appeal the Approval, notice of which was duly advertised.
The Board report and the Appellant's factual summary confirm that from the time
the Appellant learned that there may have been an issue with the Approval, (which
had to be prior to the date of its April 9, 2021, email to the Authority) until the time
that this appeal was filed, a little over 68 days elapsed.

6. The Appellant comes before the Board as a person who twice (depending upon
how one interprets the McCauley Community League decision of the Court of
Appeal) failed to file an appeal of the Approval when the opportunity was or may
have been there to do so.

7. Having neglected to exercise its right of appeal, the Appellant then attempted,
through correspondence, to have the Authority confirm that it would not agree
with the action which the Appellant sought, which was to revoke the Approval. It

Appeal Board received: August 9, 2021
Submitted by: T. Bardsley, Agent for Applicant
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is from this train of correspondence that the Appellant argues a "decision" was
made, which it then appealed on June 16, 2021, some three- and one-half months
after the DP2020-7171 was released, and at least sixty-eight days after the
Appellant first inquired about this issue.

8. The "decision" alleged by the Appellant is derived from a non-response from the
Authority to a demand from the Appellant to revoke the Approval. As those of the
Board who are familiar with the life of Sir Thomas Moore well know, in law a non-
response does not betoken agreement or consent.

9. The Appellant confirms it is not appealing the Approval per se, (as it cannot do so)
but the gravamen of its appeal is to have the Board revoke the Approval, which the
Appellant contends it should. In this way the Appellant is collaterally attacking the
Approval, doing indirectly what it cannot do directly.

10. In our submission, this appeal must fail for these reasons:

• There is no decision to appeal.
• If the Board finds that a decision was made, then it is an administrative

decision which cannot be appealed to this Board.
• In addition, the Board has no mandate to require the Authority to enforce the

Land Use Bylaw. This proposition falls outside the powers of the Board and the
law, which clearly states that Municipalities have a discretion in enforcement
of their Bylaws.

• The effect of allowing this appeal would be to create significant uncertainty in
the planning system as a development permit would be susceptible to
challenge at any time and would also have the effect of having the Board
become the "policeman" of the Authority, which is not its role.

• This appeal is an impermissible collateral attack on the development permit.

11. Our client has no submissions to make on the "merits" of this matter as alleged by
the Appellant, and notes that the Appellant has filed a legal action in the Court of
Queen's Bench challenging the Approval.

12. This appeal has caught our client up in a dispute between a competitor and the
Authority and created significant stress and concern for it.
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ARGUMENT

IS THERE A "DECISION"

13. Our client adopts the position advocated by the Authority that there is no decision
to appeal.

THE LEGAL CASE MCCAULEY AND SKIBSTEAD

14. If the Board finds a decision was made, that decision is that the Authority will not
revoke the Approval.

15. The legal proposition put forward by the Appellant to suggest this Board may hear
and decide this matter is rooted in its argument that the case of McCauley
Community League and Edmonton is authority for the proposition that a "decision"
under 685(2) MGA can be interpreted widely enough to include the matter it has
brought before the Board.

16. The Appellant contends that McCauley "supercedes" the decision of Skibstead and
Calgary and notes that Skibstead was decided under the Planning Act while
McCauley was determined under 685(2) MGA. Presumably, the Appellant says this
to support its argument that Skibstead is no longer applicable.

17. The reported Skibstead decision is short, however its content is described in Laux
and Stewart -Palmer, Planning Law and Practise in Alberta pages 9-33 and 10.1
(TAB ONE). Skibstead has been cited by this Board many times as authority for the
proposition that administrative planning matters cannot be the subject of appeals
to this Board. (see SDAB 2018-0033 paragraph 15 (TAB TWO) and SDAB 2016-0018
paragraph 41 (TAB THREE)

18. These two Board decisions indicate that McCauley is factually distinct from many
other decisions. McCauley has not been significantly followed or cited and is the
only case which advocates such a broad interpretation of a "decision" under 685(2)
MGA (SDAB 2018-0033 paragraph 16 and 17 (TAB TWO). Further, Professor Laux
writes that it is to be interpreted narrowly (SDAB 2016-18 paragraph 45 TAB
THREE).

19. Skibstead does not attract such criticism or concern and has been widely followed
by the Board in the past. In this case, it is particularly relevant as the DP process
per se ceased upon the Approval being granted.

20. In addition to these reasons for the Board to disagree that McCauley is the
governing case in these circumstances, there are others which support this
conclusion.
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21. First, the Appellant argues that the Board should put weight on the fact that
Skibstead and McCauley were decided under different statutes, and since
McCauley is a decision under 685(2) MGA, it should be preferred. This argument is
not persuasive as the wording of the sections under both Statutes is substantially
identical. (TAB FOUR).

22. Second ,the Appellant argues that McCauley "supercedes"Skibstead. Respectfully,
this proposition flies in the face of both proper legal interpretation of caselaw and
the Alberta Rules of Court. In support of this conclusion, we note that Skibstead
was not considered by the Court of Appeal in the McCauley case. It is not contained
in the references to cases considered in the report of this decision. (TAB FIVE). It is
not possible for the Court of Appeal to have been said to overrule itself when the
case overruled is not cited to the Court.

23. Third, the Alberta Rules of Court, which we believe were in force when McCauley
was decided, require that notice of an application to overrule a precedent decision
must be given, and application made to do so or that argument cannot be made.
There is no evidence that such an application was made in the McCauley case.
(Alberta Rules of Court 14.46 and 14.72 (TAB SIX) as well as the 2010 Court of
Appeal decision of R v Arcand (TAB SIX).

24. Accordingly, the proper interpretation is that McCauley must be understood in the
context of Skibstead i.e., that McCauley cannot be applied to administrative
planning decisions, but is more restricted in scope. This accords with the view that
both the Board and Professor Laux have expressed.

THE LEGAL CASE MCCAULEY AND THE "HOLE"

25. We anticipate that the Appellant will argue that the McCauley rationale of
addressing a hole in the legislative scheme should be applied to its benefit in this
case, irrespective of the fact that McCauley is not the precedent decision that the
Appellant argues it should be.

26. In reply to this, we submit that unlike McCauley, this is a case where the Appellant
neglected to file an appeal when it could have. This neglect by the Appellant is the
cause of its concern which led to this appeal, and as such there is no "hole" in the
legislative scheme that needs to be addressed.

27. Also, if the Appellant goes down this road, we submit that in the decisions we have
provided, there are ample reasons to conclude that the Appellant would have been
late with an appeal even if McCauley was used for that purpose.
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28. Additionally, the Board routinely deals with matters that are raised before it which
exceed its jurisdiction and typically advises of the need to deal with such issues in
other forums i.e., restrictive covenants and legality of bylaws. This case of failing to
file an appeal within time and the consequence of that failure is, we suggest, a
similar case to those.

BOARD RATIONALE IN A SIMILAR CASE AND ENFORCING PLANNING
BYLAWS

29. If the Board believes it may have jurisdiction to hear this matter, with which we do
not agree, does the nature of the "decision" appealed preclude any consideration
of the appeal? We submit it does.

30. This appeal seeks to have the Board enforce the Bylaw. We see no recognition in
the MGA that the Board has any such authority, and indeed we think it does not.

31. The Board has been down this road before. In the Brentwood case (SDAB 2018-
0033 TAB TWO) the Board was asked to enforce the conditions of a development
permit approval when the Authority would not.

32. In rejecting that request the Board noted the following:

10 This appeal has to do with whether the green screen conditions
would be enforced.

12 The appellants cannot enforce the conditions of approval. The
municipality is responsible for enforcing the Land Use Bylaw ("LUB")
and development approvals via section 645 of the Municipal Government
Act ("MGA, by issuing orders. Under section 645 of the MGA the
Development Authority is the party that may issue stop orders for
enforcement purposes, and the word "may" in that section means that this
is discretionary. (our emphasis)

13 The totality of the appellants' and community associations'
submissions have the tenor of a stop work order. A stop work order can only
be appealed by the person to whom it is issued, not a neighbour (Cross
Country Homes Marketing (1993) Ltd. v Grande Cache (Town op, 2000
ABCA 27).

14 The Board is an appellate body and has limited powers. Subsection
687(3) (c)AIGA states that the Board "may confirm, revoke or vary the
order, decision, or development permit or any condition attached to any of
them or make or substitute an order, decision or permit of its own". The
Board does not have originating power to issue its own stop work order.
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15 There is no appealable decision before the Board. The MGA states
that any person affected by an order, decision or development permit made
or issued by a Development Authority may appeal. This has generally meant
decisions on applications, as opposed to administration of a permit. That
was the core point in Skibstead v Calgary (Development Appeal Board),
1994 ABCA 32.

16 "Decision" was broadly interpreted in McCauley Community League
v Edmonton (City), 2012 ABCA 86. This is the only case which has given
this broad interpretation to a "decision". This case involved a determination
about the lapsing of a permit. The broader interpretation was given because
if the permit in that case had lapsed, the community association would have
an interest in the new permit and an appeal right.

17 McCauley has not been significantly followed or cited since. The
Development Authority acknowledges that it was cited in Kalinski v Cold
Lake (City), 2014 ABCA 375, but that was a permission to appeal
application, and a different standard applied, so caution should be used if
relying on that case.

18 McCauley is distinguishable from this case because this case
involves an earlier appeal to the Board, and it does not involve making a
decision on the lapsing of a permit, which might revive the community's
interest in whatever approval may need to be processed. It involves the
administration of one of several conditions.

33. In the Crestview decision the Board again wrestled with this issue concluding at
paragraph 102 as follows:

Policing the Development Authority

102 The Board disagrees with the appellants that under the Act the Board is
policing the actions of the Development Authority or would be able to settle
disputes regarding developments. That is a misinterpretation of the purpose
and objectives of the Act. The Board's jurisdiction is limited to the statutory
provisions of the Act that provides its jurisdiction. As stated above, the
Board, unlike the Courts, has no inherent jurisdiction. (2014 SDAB 0027
27 TAB SEVEN)

34. Last, in his article Enforcement of Municipal Bylaws: A Primer, James Steele LLB
notes that "a municipality possesses discretion when deciding whether to enforce
its bylaws" and provides cogent rational for that proposition. By effectively arguing
in this appeal that this issue doesn't arise because the Board can step into the shoes
of the Authority, the Appellant seeks to clothe the Board with the jurisdiction to
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enforce Bylaws or issue stop orders at first instance. These are not task
s for which

the Board is mandated or suited. (TAB EIGHT)

THE COLLATERAL ATTACK

35. The well-known Supreme Court of Canada case of R v Klippert aro
se when a Calgary

landowner ignored a cease use order, was charged with an offense beca
use of that

and chose to defend himself in the prosecution of that charge by leadin
g evidence

that the order was invalid. The Court held that was an impermissi
ble collateral

attack on the order and that one must exhaust their remedies with
in the system

and not attempt to argue system related matters in another forum. Th
is is precisely

the case here, where the Appellant having not taken his remedy with
in the system

(appeal) now seeks to have the permit vacated through a collateral 
attack on it. (R

v Klippert, headnote only TAB NINE).

EQUITIES

36. The Appellant argues that our client is reaping an advantage if this ap
peal is denied,

and that his client is damaged thereby. To the contrary, we argue that 
it is the

Appellant who, for business competition reasons, seeks to advantage its
elf after

failing to do so in the manner allowed within the system. This results in o
ur client

having to suffer from a process that was started by the Appellant long a
fter our

client reasonably had made contracts, investments, and decisions ne
eded to

ensure the timely opening of the store. The contention by the Appellant th
at there

is little or no prejudice to our client as the store is not open, or words to that e
ffect,

is inaccurate.

ALL OF WHICH IS RESPECTFULLY SUBMITTED THIS 9th day of August 20
21

DENTONS LLP FOR THE DEVELOPMENT PERMIT HOLDER AND

OPE N OPP ITION TO THE APPEAL

Per:

Tim Bard e . ' •unsel
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TAB ONE TO THE SUBMISSIONS OF THE DEVELO
PMENT PERMIT HOLDER

SDAB 2021-0043
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CHAPTER 1O

DEVELOPMENT PERMIT APPEALS

Section 685 of the Municipal Government Act gives affected persons a right
to appeal development permit decisions' made by a development authority to
a tribunal called a "subdivision and development appeal board".2 Each council
must establish such a tribunal to hear all development appeals for projects
within the municipality3 or, alternatively, must establish an intermunicipal
subdivision and development appeal board jointly with neighbouring
municipalities to hear appeals in areas specified in an agreement between
the participating municipalities pertaining to such board.4 A council may by
bylaws provide for the manner of appointment of members, the holding of
meetings, the quorum at meetings and other matters related to the conduct

1 In this context, a "decision" is one taken following an application for a development permit
(or related to a stop order). Thus, a decision (prompted by complaints of neighbours) by a
development authority that a permit is not required for a particular development is not subject
to appeal: Skibstead v. Calgary (City) Development Appeal Board (1994), 16 Alta. L.R. (3d) 25 (C.A.).
Similarly, a decision of a development authority to extend or not to extend the operative time of a
development permit may not be subject to appeal either.

2 The Act also affords a right of appeal from "stop orders" made by a development authority. These
appeals are considered in §15.2(4)(a).

3 Municipal Government Act, s. 627. A subdivision and development appeal board is also charged
with hearing certain subdivision appeals: see discussion in §13.1.

4 Ibid.
5 In the case of a joint board, these matters are subject to agreement between participating

municipalities.

10-1 Planning Law (January 2019)
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REVOCATION OF A PERMIT §9.10

Many bylaws provide that, once development has commenced, it must be
carried on with reasonable diligence and, if not, the permit lapses.154 There is
authority in some bylaws for the development authority to extend the period
of validity, notwithstanding that the development has not been commenced
or pursued diligently.155 In some instances, bylaws make it clear that an
extension must be obtained within the original period of validity. In others
that seems to be implicit.156 It would appear that such an extension is not the
same as the granting of a new permit and, therefore, the procedures and rights
of appeal pertaining to new permits do not apply to decisions to extend a
permit, nor should they.157 But, where a development permit has lapsed, a
fresh application must be made to renew it, with all the attendant procedures
and rights of appeal that apply to any application. If a dispute arises as to
whether a development permit is subsisting, the issue can be resolved either in
enforcement proceedings taken by the municipality, or through a declaratory
action commenced by the applicant or some other interested party.

§9.10 REVOCATION OF A PERMIT

Section 640(2)(c)(iii) contemplates that a land use bylaw may provide for
the cancellation or suspension of a development permit, but there is nothing
in the Act indicating when that can be done and by whom. This suggests that
council has the power to set the rules in that regard, subject to such rules not
conflicting with the Act.

The occasional bylaw authorizes the development authority to revoke a
permit if the applicant fails to comply with any terms and conditions of the

[Footnote 153 continued from prior page]

be held to be a commencement of a change in use and, therefore, a start of "development" within
the meaning of that word as defined by the Act. With respect, this conclusion seems to stretch out
of proportion the ordinary meaning of the term "commencement of a change in use". Does the
decision mean that construction of a building is commenced if a building permit is obtained?

154 E.g., Sturgeon County Land Use Bylaw No. 1385/17, s. 2.11(3).
155 Strathcona County Land Use Bylaw No. 6-2015, s. 2.13(4).
156 Ibid.
157 This is not, however, free of doubt given that s. 685(2) of the Act confers a right of appeal on affected

third parties from any "decision ... made ... by a development authority". In the case of Skiktead
v Calgary (City) Development Appeal Board (1994), 16 Alta L.R. (3d) 25 (C.A.) a person proceeded
to build a house on a residential lot without a development permit. An objecting neighbour was
informed by the development officer that no permit was required under the land use bylaw. The
neighbour appealed this "decision" to the development appeal board (as it was then called) which
ordered that a permit was required. The owner appealed this to the court which held that the
ruling of the development officer was not a "decision" within the meaning of the appeal section.
The court said a "decision" for purposes of the appeal rights means a decision following an
application for a permit. This case suggests that a decision on a request for an extension is not
the same as a decision on a permit application, so no appeal is available to either the applicant
requesting the extension or other affected persons.

9-33 Planning Law (January 2019)
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TAB TWO TO THE SUBMISSIONS OF THE DEVELOPMENT PER
MIT HOLDER

SDAB 2021-0043
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DECISION

Description of Application:

1 The appeal before the Subdivision and Development Appeal Board (the "Board") was brought by

Joanna Mycek and Gregory Mycek.

2 The appeal concerned certain actions on the part of the Development Authority in respect of

development permit DP2015-4155, which was issued pursuant to the Board's Decision 2016-0051, date
d

December 21, 2016. In particular, the appeal concerned the enforcement of the Board's conditions

requiring the planting of trees to create a "green screen".

Procedural History:

3 The hearing commenced on July 12, 2018 with consideration of procedural issues. The Board

adjourned the hearing to September 11, 2018 with the consent of all parties. The hearing proceeded and

concluded on that date.

Decision:

4 The appeal is struck.

Appearances:

5 The Board received submissions from:

a) Ken Melanson for the Development Authority;

b) Shannon Belvedere, counsel for the Development Authority;

c) Steve Jones, File Manager, City of Calgary Community Planning;

d) Joanna Mycek, an appellant;

e) Gregory Mycek, an appellant;

f) Don Dessario, agent for the applicant;

g) Bruce McKenzie, Norr Architect Engineers Planners;

h) Kirk Osadetz, agent for the Brentwood Community Association ("BCA"); and

i) Melanie Swailes, agent for the Brentwood Community Association ("BCA").

Preliminary Issue:

6 As a preliminary matter, the Board had to determine whether it has jurisdiction to hear this matter.

Submissions of the Development Authority
2g
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i. The decision 

7 The Development Authority (Ms. Belvedere and Mr. Melanson) submitted the following.

8 This appeal relates to an appeal in 2016 against the original development permit for a new

building. The Brentwood Community Association ("BCA") had put forward the concept of planting trees in

the rear lane to screen dwellings to the north (the "green screen"). The Board included the green screen

as a condition of approval in Decision 2016-0051.

9 Underground utilities in the lane, which is the property of the City of Calgary (The City), will

prevent planting of the green screen, and the City Roads Department ("Roads") is unwilling to accept

plantings in the lane.

10 This appeal has to do with whether the green screen conditions would be enforced.

11 The appellants are seeking a remedy for the Board to cause tree planting in the lane to be

executed as per its earlier decision. This would require the Board to have jurisdiction to order an adjacent

landowner (The City) to take steps. This would be an extraordinary remedy.

12 The appellants cannot enforce the conditions of approval. The municipality is responsible for

enforcing the Land Use Bylaw ("LUB") and development approvals via section 645 of the Municipal

Government Act ("MGA") by issuing orders. Under section 645 of the MGA the Development Authority is

the party that may issue stop orders for enforcement purposes, and the word "may" in that section means

that this is discretionary.

13 The totality of the appellants' and community associations' submissions have the tenor of a stop

work order. A stop work order can only be appealed by the person to whom it is issued, not a neighbour

(Cross Country Homes Marketing (1993) Ltd. v Grande Cache (Town of), 2000 ABCA 27).

14 The Board is an appellate body and has limited powers. Subsection 687(3)(c) of the MGA states

that the Board "may confirm, revoke or vary the order, decision, or development permit or any condition

attached to any of them or make or substitute an order, decision or permit of its own". The Board does

not have originating power to issue its own stop work order.
15 There is no appealable decision before the Board. The MGA states that any person affected by

an order, decision or development permit made or issued by a Development Authority may appeal. This

has generally meant decisions on applications, as opposed to administration of a permit. That was the

core point in Skibstead v Calgary (Development Appeal Board), 1994 ABCA 32.

16 "Decision" was broadly interpreted in McCauley Community League v Edmonton (City), 2012

ABCA 86. This is the only case which has given this broad interpretation to a "decision". This case

involved a determination about the lapsing of a permit. The broader interpretation was given because if

the permit in that case had lapsed, the community association would have an interest in the new permit

and an appeal right.

17 McCauley has not been significantly followed or cited since. The Development Authority

acknowledges that it was cited in Kalinski v Cold Lake (City), 2014 ABCA 375, but that was a permission

to appeal application, and a different standard applied, so caution should be used if relying on that case.

18 McCauley is distinguishable from this case because this case involves an earlier appeal to the

Board, and it does not involve making a decision on the lapsing of a permit, which might revive the

community's interest in whatever approval may need to be processed. It involves the administration of

one of several conditions.

19 Other statements are built into the conditions that must be met to the satisfaction of the

Development Authority or would require The City to enter into contracts, which it would do under its

natural person powers. The Board should not be tasked with trying to resolve these details or become

embroiled in determining whether Roads should take on trees that conflict with operational needs.

38
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20 The Development Authority has attempted to act reasonably to facilitate the Board's decision, and

has made every effort to engage the BCA and neighbours to find a solution that would achieve the

Board's intent in requiring the green screen condition. Regardless of the outcome of this hearing, Roads

has made it clear nothing will go in the alley.

ii. Notice of the decision

21 If there was a decision, the appellants are out of time. There was no formal notice of what was

appealed because it was not a development permit decision, but the appellants had constructive notice

about the conditions being modified prior to June 7, 2018, and any knowledge prior to that date would

have started the appeal period.

22 The appellants stated that they contacted The City and were told that the full building permit was

issued without a development permit because the Board's requirement could not be executed (Board

Report page 5 para 10). The email between Melanie Swailes and Steve Jones on March 14, 2018

suggests that the appellants were well aware then that the green screen was not feasible (Board Report

pp 86 and 87). The email between Melanie Swailes and Steve Jones on May 2, 2018 in which fence

options are discussed shows that the conflict preventing the green screen was well known at that time

(Board Report page 93).

23 Prior to June 7, 2018, the appellants knew about the conflicts between trees and the utilities in

the lane and turned their minds to the alternatives. Later knowledge of Roads' decision is irrelevant.

24 Correspondence does not create new appeal rights. Since McCauley, some community

associations are trying to get correspondence from the development authority in order to cultivate an

appeal. The Board should be cautious about allowing this, because if every word issued by the

municipality triggers an appeal right the rights of developers and landowners who have been depending

on their approval will be impacted. Development decisions should be final.

25 The BCA stated that Craig Savage's correspondence (from City Community Planning) dated

June 20, 2018, responding to them raising concerns is a decision that creates new appeal rights. This is

simply correspondence, not issuing a decision. Corresponding with the BCA about how to resolve

conditions is not a decision. Craig Savage's email of June 20, 2018 was not sent to the applicants in this

instance (see Board Report pp 163, 166 and 169).

26 Waiting for correspondence from a municipality to found an appeal is akin to the danger warned

of in Masellis v Edmonton (Subdivision and Development Appeal Board), 2011 ABCA 157 at paras 41

and 42. That case discusses the issue of constructive notice, which was applied to find the appellants did

not appeal in time. The Court rejected the allegation that the letter from the municipality would start the

appeal period.

27 Masellis is relevant to this case because it involves the BCA asking questions that seem to

impact the rights developers and builders have relied upon. Post-appeal, the legislation would lean

toward certainty and finality, rather than the public interest which was more prominent at the appeal

state. This is consistent with section 617 of the MGA.

Submissions of the appellants

28 Ms. Mycek made the following submissions on behalf of the appellants.

29 The appellants saw the building going up but never thought the Development Authority would

abandon the idea of some green screen as decided by the Board. They had a feeling that there had been

discussions about not planting the green screen in the spring of 2018 when they observed the building

being constructed and the lane being paved with no space for the green screen to go. They notified The

City immediately in order to find a resolution but none was reached.

30 Ms. Mycek received Craig Savage's email on June 7, 2018 (page 247 of the Board Report) but

did not speak to Mr. Savage until June 12, 2018. At that time, he told her about the final decision that

there was no possibility of planting trees in the alley and that The City would release the development
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permit, and the developer would provide funds instead. She requested a formal email, w
hich she

received on June 20, 2018. June 7 would still put her appeal within the appeal period.

31 The Myceks found out around January or February of 2018 that the full development perm
it was

not issued but did not find out why until June 12, 2018.

32 The decision to prohibit the planting of trees was because of underground utilities, but portabl
e

planters could be used instead to give them privacy.

33 Roads' position is to oppose anything in the lane, but for the past 18 months there has been

construction equipment blocking the alley and access to utilities and Roads does not seem c
oncerned

about that. Planters would be similar to the construction equipment.

Submissions of the Brentwood Community Association 

34 Mr. Ozadetz made the following submissions on behalf of the BCA and neighoburhood residents

Peter Johnson, Leonone Jean Hunt, and Kuei-Yuan Ting.

35 The BCA's correspondence of June 14, 2018 (see Board Report pp 163-165) expresses a lack
 of

understanding about decisions relating to the green screen and requests clarification. Mr
. Savage

responded by email on June 20, 2018, that after thorough consultation and review, the Dev
elopment

Authority now had confirmation that it was not feasible to locate trees or alternative devices in the 
alley.

He attached two documents, a memo from Director of Roads dated May 28, 2018 and an email fro
m the

Norr Architect Engineers Planners regarding costs for alternative implementations dated April 24,
 2018

(Board Report p 166 paras 3 and 6).

36 This letter was communicated to the Myceks and others. The BCA takes it as the definitive date

of notice of the decision. Mr. Savage used the present tense in his letter, indicating that this was

communication of a decision made immediately prior to the letter.

37 Roads' position was not communicated to the BCA despite several meetings with the

Development Authority, particularly a meeting on April 12, 2018.

38 Ms. Belvedere did not point to any other correspondence that might be a date of decision in her

presentation. Internal correspondence within The City differs from communication to an affected party.

39 The Board has jurisdiction to impose offsite requirements. Mr. Savage's June 20, 2018 email

refers to offsite requirements on the Royal Canadian Legion building in Kensington. Also, the

Development Authority continued to meet with the BCA from April 12 to 27, 2018 to seek a solutio
n,

indicating that they considered the requirement to be valid. Mr. Mycek was present at these meetings.

40 This is not a case of The City administering the condition. The City issued correspondence

expressing its decision not to comply. Also, there is a new decision because the alternatives being

considered transfer the location and burden of maintenance of the green screen alternative onto the

Myceks.

Submissions of the  permit holder

41 Mr. Dessario submitted the following on behalf of the development permit holder.

42 The permit holder complied with every condition in the permit, including revising plans to show

the green screen. The plans were submitted to Roads in February of 2017, which confirmed that it woul
d

not grant a line assignment or accept the green screen or anything else in the lane. The permit holde
r

then started seeking alternative solutions, a process which was viewed as the administration of the fi
le

and not the decision.

43 The permit holder believed that the Development Authority had the authority and discretion to

alter the condition to suit the requirements and intent of the SDAB decision.

44 On April 27, 2018, it was clear that Roads had made an earlier decision that there would be no

planting. The alternatives proposed were various types of fencing. The cost of the green sc
reen was
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provided for comparison only (Board Report p 168).

45 The issue is still not resolved, the values paid to The City are provided so that The City c
an

resolve the issue appropriately.

46 Mr. McKenzie submitted that when the plans were submitted, the Development Authority ad
ded

handwritten notes stating that Roads will not allow trees in the lane.

Reasons:

47 The Board reviewed all evidence and arguments, written and oral, submitted by the parties
 and

will focus on key evidence and arguments in outlining its reasons.

48 The Board finds that it does not have jurisdiction over this appeal pursuant to the MGA.

49 The Board would only have jurisdiction over this appeal if the Development Authority mad
e a

decision within the meaning of section 685(2) of the MGA (a "Decision"). If so, the appellant
s must have

commenced the appeal within 21 days of receiving notice of the Decision. The Board f
inds that the

impugned decision of the Development Authority was not an appealable Decision and, ev
en if it were,

the appellants failed to commence the appeal within 21 days of receiving notice of the Decisi
on.

50 The Board considered two points to reach this conclusion.

(a) Was there a Decision within the meaning of the MGA?

(b) If so, did the appellants commence the appeal within the appeal period?

The Development Authority's Decision

51 Practically speaking, every action of the Development Authority cannot be a Decision within th
e

meaning of the MGA. There is a difference between the administration of a development permit a
nd a

Decision that creates a right of appeal for affected parties. Otherwise, every action of the Develop
ment

Authority would trigger an appeal right to the Board, creating a great deal of uncertainty contrar
y to the

intent behind the MGA. The challenged decision in this case is not an appealable Decision u
nder the

MGA.

52 As a starting point, the Board must identify the decision being challenged. The impugned

"decision" of the Development Authority can only be that trees would not be required to be planted 
in the

alley as set out in the Board's approved conditions for the development permit.

53 The appellants and the BCA take the position that the decision being challenged was the content

of the May 28, 2018 memo from Roads (Board Report p 169), or the communication thereof from Cra
ig

Savage by telephone and email in June (Board Report pp 166, 247). The Board finds that this was no
t an

appealable Decision.

54 This communication had two parts. First, there was a statement of the decision that trees would

not be planted in the alley. Second, there was a statement that nothing else would be planted in the
 alley

either, in particular planters.

55 The Board finds that only the first part of the communication was the intended target of this

appeal. This is on the basis of the appellants' own notice of appeal. On the notice of appeal form (Boar
d

Report page 1), the appellants' state:

"The Appeal is on the basis of non-compliance with some conditions of approval as per the

written SDAB decision, as well as other issues arising at the Hearing."

56 In their reasons for appeal, the appellants refer to the condition of the green screen that w
as

placed on the development permit. It is clear that the appellants intended for their appeal to rel
ate to the

way the conditions in the development permit relating to the green screen were being address
ed by the

Development Authority. as
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57 The conditions in the development permit relating to the green screen clearly refer to the planting

of trees in the ground. Planters are not discussed, and the Board finds that it is reasonable that if

planters were contemplated there would be directions regarding their design, size, material, etc. Also, the

Board specifically refers in its earlier decision to planting trees in the north side of the lane, not in

planters on the north side of the lane.
58 The decision not to plant the trees does not constitute an appealable Decision. It is tied to the

administration of the development permit, an administrative function of the Development Authority rather

than a decision-making function.

59 Historically, under Skibstead, an appealable decision was one arising out of an application for a

development permit. The Board finds that McCauley expanded what constitutes an appealable Decision;

however that case is not directly applicable here.

60 The Court in McCauley was primarily concerned with the creation of a gap in the regulatory

scheme, which would result in affected neighbours being deprived of an appeal remedy in respect of a

development permit. This case differs because there is no gap in the regulatory scheme, since the

appellants have already had an opportunity to appeal the issuance of the development permit and have

done so.

61 When the appellants appealed the issuance of the development permit, the Board issued a

decision which left discretion in the hands of the Development Authority to administer the green screen

conditions. This included requiring the agreement of The City for the placement of the trees. That

decision was not challenged, and so it stands. The remaining activities of the Development Authority

were administration of the green screen conditions, not appealable Decisions.

62 Even if the second part of the communication (the refusal of alternatives to planting in the alley

such as planters) were accepted as the intended subject of this appeal, this would not be an appealable

Decision either.

63 First and foremost, this is a decision by Roads, not by the Development Authority. The Board has

no jurisdiction to hear appeals from decisions of any City department, only the Development Authority.

64 Second, this part of the communication is, at best, a response to a request to place infrastructure

on someone else's property, in this case a roadway. It would be absurd if any person could trigger an

appeal right by requesting that the Development Authority require someone else to put a structure on his

or her property to benefit the requestor, and then appeal that denial.

Time to appeal has lapsed

65 If the Board is wrong and the decision not to require the trees constitutes a Decision, the Board

must then consider when the appellants knew or ought to have known that a Decision not to plant the

green screen was made. The notice of appeal was filed on June 28, 2018. To have filed within the 21-day

appeal period, the appellants must have had notice no earlier than June 7, 2018.

66 The Board finds that the appellants had constructive notice well before June 7, 2018 that the

Development Authority would not be requiring the green screen.

67 If the decision was an appealable Decision, it was not the type of decision for which the LUB

requires notice to be issued. According to the Court of Appeal in Coventry Homes Inc. v Beaumont

(Town of), 2001 ABCA 49, in these circumstances the appeal period would begin to run when the

appellants had actual or constructive notice of the decision.

68 The Court of Appeal's decision in Masellis v Edmonton (Subdivision and Development Appeal

Board), 2011 ABCA 157 confirms that constructive notice does not require perfect notice, but instead

requires "awareness of an ability to make a claim, i.e. the nature of the harm done and not awareness of

all the evidence that may be available to support that claim".

69 The Board finds that, regardless of what notices the appellants may have also received after

June 7, 2018 they were aware that the green screen would not be planted prior to June 7, 2018. The
78
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materials before the Board include the following:

(a) The Development Authority points to the appellant's own submissions at page 5 of the Record.

The appellants contacted The City and were told that the requirement to plant trees was

impossible. No dates are found within the relevant paragraphs. However, based on the entirety of

the submissions, the appellants must have contacted The City after December of 2017 but before

they started to meet to discuss what could be done instead of planting trees. The Board is

satisfied that the appellants contacted The City as mentioned in paragraph 10 of their

submissions well before the June 7, 2018 commencement of the Appeal Period.

(b) On December 12, 2017, an email was sent from Ms. Swailes on behalf of the Community

Association to a number of parties, including the appellants, which identifies removal of the green

screen from the development (Board Report page 103).

(c) An email dated March 14, 2018 from Melanie Swailes in which the appellants were copied went

into a detailed discussion about alternatives to planting trees (Board Report page 86). This email

also specifically mentions the alley would be paved. The appellant stated in her written

submissions and the oral submissions that she understood that paving the alley would make

planting trees impossible.

(d) On May 2, 2018, an email was sent from Ms. Swailes on behalf of the Community Association

to a number of parties, including the appellants, referencing a meeting which took place on April

12, 2018 at which fences were discussed as an alternative to the green screen (Board Report pp

159 - 160).

70 During the hearing, Ms. Mycek also made submissions which confirmed for the Board that the

appellants were aware of the decision having been made prior to June 7, 2018. In particular, Ms. Mycek

confirmed that she "had a feeling" that the trees would not be planted in the spring of 2018, and she

confirmed that her husband was present at the April 12, 2018 meeting where alternatives to the green

screen planting were discussed, and that she was provided with details of that meeting from Ms. Swailes.

71 The Board is satisfied that, at the very latest, Mr. Mycek knew or should have known that the

green screen would not be planted by April 12, 2018 when he attended a meeting with The City and the

BCA, and that Ms. Mycek knew or should have known on that day through Mr. Mycek or on April 13,

2018 when she spoke with Ms. Swailes about that meeting. The exploration of alternatives to the green

screen should have been adequate to prompt the appellants to know that the green screen would not be

planted. This appeal was filed more than 21 days after April 12 and 13, 2018 and was therefore filed

outside of the time period under the MGA.

Conclusion:

72 For the reasons set out above, the appeal is struck.

Carolyn Dahl Rees, First Vice-Chair and Presiding Officer
Subdivision and Development Appeal Board

Issued on this 25th day of September, 2018
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DECISION

Basis of appeal:

The appellant alleges that the Development Authority has made a decision regarding the validity of 
a

development permit for a new: multi-residential development (1 building, 38 dwelling units), reta
il

and consumer service at 2016 34 Avenue SW. This is an appeal against that alleged decision.

Description of Application:

The appeal before the Subdivision and Development Appeal Board (Board) deals with an allege
d

decision of the Development Authority regarding a development permit for a new multi-residenti
al

development (1 building, 38 dwelling units) with retail and consumer service at 2016 34 Avenue SW. The

property is located in the community of South Calgary and has a land use designation of DC Direct

Control District pursuant to Bylaw 2D2012 and Commercial — Corridor 1 (C-COR1 f1.0h10) District

pursuant to Land Use Bylaw 1P2007.

Adjournment:

On February 25, 2016 the hearing commenced with consideration of procedural issues. The Board

adjourned the hearing to March 08, 2016 with the consent of all parties involved. On March 08, 2016 the

Board adjourned to March 17, 2016 to conclude the hearing.

Hearing:

The Board heard verbal submissions from:

Doug Roberts, representing the Richmond/Knob Hill Community, the appellant, in favour of the appeal;

Robert Homersham of Fasken Martineau DuMoulin LLP, legal counsel for the applicant and property

owner, in opposition to the appeal; and

Shannon Belvedere, The City of Calgary Law Department, legal counsel for the Development Authority.

Summary of Evidence:

The Board report forms part of the evidence presented to the Board. It contains the Development

Authority's decision respecting the development permit application and the materials submitted by the

Development Authority that pertain to the application. The Board report further contains the notice of

appeal and the documents, materials or written submissions of the appellant, applicant and any other

party to the appeal.

Appellant's Submission

The appellant in the notice of appeal submitted that development permit DP2014-5144 could not have

been validly approved or issued on June 19, 2015, as at that time the Development Authority had not yet

fully complied with the requirement in section 6.4.1.6 of the Marda Loop Area Redevelopment Plan

(ARP) that the development permit application be circulated to the appellant, the Marda Loop Community

Association and the Marda Loop Business Revitalization Zone. The appellant advised the Development

Authority of this position and requested that the permit not be released to the applicant, but rather be

cancelled or declared invalid. On February 02, 2016, the Development Authority advised the appellant

that it considered the matter of validity of the permit to be closed, and indicated that the permit would b
e

2 22
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29 The Development Authority submitted that the Court of Appeal in McCa
uley prefers a broader

interpretation of what can be appealed to specialized SDAB tribunals, but not at
 the expense of certainty

and finality. Unlike in McCauley, in this case there is no gap in the notice provis
ions. In the Development

Authority's opinion the email correspondence between the appellant's represent
ative and Mr. Savage,

the development officer, is not a "decision" pursuant to section 685 and 686 of t
he Municipal Government

Act. Furthermore, the appellant is not entitled to a decision or cancellation.

30 At the hearing the Development Authority stated that in effect the corr
espondence between the

appellant's representative and the development officer was a non-response 
from a development

authority to the appellant's request to cancel the permit and only provided clari
fication regarding the

release of the permit.

31 The Development Authority is of the opinion that the appellant's appeal 
is an abuse of process.

Further the Development Authority submitted that the Board has ruled in the p
revious decision that the

non-circulation of the application was not in and of itself fatal to the Developmen
t Authority's authority to

approve the permit on June 19, 2015 (para 62 of the SDAB decision, page 235 
of the Board report). The

Development Authority submitted that the appellant is seeking a reversal of that find
ing.

32 Statements of a development officer indicating that a development permit has 
not yet been released

are in the Development Authority's opinion not evidence of a decision respecting t
he validity of a permit.

Twisting the email conversation into a decision would mean that every conversa
tion about an issued

development permit would be re-deciding its validity. That is contrary to the scheme
 of the Act.

33 In addition, based on Maseffis v. Edmonton (Subdivision and Development App
eal Board), 2011

ABCA 157, and Coventry Homes Inc. v. Beaumont (Town of) Subdivision and Dev
elopment Appeal

Board, 2001 ABCA 49, the Development Authority is of the opinion that the appellant's
 knowledge of the

non-circulation was crystallized in June or July 2015 and thus he knew about it and should have

appealed the approval of the permit at that time. In the Development Authority's opinion
 asking a ruling of

a development authority or development officer does not create new appeal rights.

Board Findings

Cancellation Request

34 The appellant is no longer requesting the Board to rule on its initial request to
 the Development

Authority to cancel the permit in accordance with section 43 of the Land Use Bylaw. Th
e Board accepts

this statement for the purpose of the appeal.

35 Therefore the Board does not need to deal with the question whether a person other th
an an applicant

can request cancellation of an approved and issued development permit pursuant to se
ction 43 of the

Land Use Bylaw.

Is there an appealable "decision"?

36 The Board notes the following from the email correspondence between Mr. Roberts,
 the appellant's

representative, and Mr. Savage, a development officer with The City of Calgary, Plannin
g department.

Mr. Savage is a development authority. On December 31, 2015, Mr. Roberts sent an 
email to Mr.

Savage" which stated, among other things:

[...]

Please advise whether the Development Authority will be cancelling the DP/declaring it 
to be

void, or will be taking the position that the DP is valid and should be released to the appl
icant

upon satisfaction of any outstanding Prior To Release requirements, despite the f
ailure to

comply with the Circulation Requirement. [...]

Mr. Savage by email of February 02, 2016 responded as follows:
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[...] As I stated before, I have no further comment to make on the actio
n we took and consider

that matter is now closed. With regards to the application, there are o
utstanding Prior To

Release requirements that must be satisfied before release. [...]

37 The appellant considers the email of February 02, 2016 a "decision
" as contemplated in section

685(2) of the Act. The appellant had made several requests to the Dev
elopment Authority to cancel the

permit, but in the context of this email exchange, the appellant interprets
 Mr. Savage's February 02, 2016

email as notice of the Development Authority's decision that the develo
pment permit was not void.

38 At the hearing the Development Authority stated that the corresponden
ce between Development

Authority and the appellant's representative, and the mentioned February 02, 2
016 email was in effect a

non-response to the appellant's request to cancel the permit and was no
 more than clarification or

advising about the release of the permit.

39 Based on its wording, the Board finds that the email of February 02, 2016 
from Mr. Savage is nothing

more than advising the appellant's representative that the permit will be rele
ased pending the applicant

satisfying the prior to release requirements. Mr. Savage does not advise that the permit is valid, or

otherwise take a position regarding the status of the permit. In the Board's op
inion, it is a non-response

from the Development Authority regarding the appellant's inquiry.

40 The Board also finds that the response to an inquiry in these circumstance
s could not be a "decision"

of the nature the drafters of the Municipal Government Act intended would be 
appealable to SDABs. This

would lead to an indefinite appeal period, contrary to the goals of the Act as 
recognized by decisions of

the Court of Appeal.

41 In the Board's view it is significant that in Skibstead v. Calgary (Developme
nt Appeal Board), 1994

ABCA 32, the Court held that "a decision" of a development authority that n
o development permit was

needed for a particular development did not amount to an appealable decis
ion. Not every action of a

development authority constitutes an appealable decision.

42 The appellant relies in particular on McCauley and submitted that the Boa
rd is the appropriate forum

to make a ruling regarding the validity of a development permit.

43 McCauley dealt with a permitted use development that pursuant to the byla
w required no notice to

affected parties. The community league made an inquiry about a development per
mit for the permitted

use development and assumed that the permit had expired based on the
 land use bylaw. The

Development Authority advised in writing that a development permit had been issue
d and that the permit

had not expired. The community league filed a notice of appeal. The Edmonton SD
AB decided that the

City's assertion that the development permit had not expired was not "an order, decis
ion or development

permit" within section 685(2). The Edmonton SDAB therefore declined to consider o
n the merits whether

the development permit had in fact expired. Further the SDAB found that the appeal
 had not been filed in

time.

44 In McCauley, at para 23, the Alberta Court of Appeal held that the words "a
n order, decision or

development permit" in section 685(2) should be given a wider meaning and that a de
cision of the City of

Edmonton that a development permit had not lapsed and was still in effect would
 generate a right of

appeal.

45 The Board notes that Professor Laux interprets McCauley narrowly, describing t
he decision as "[...]it

was held that a ruling by a development authority that a development permi
t had not expired was

appealable to the subdivision and development appeal board by a community le
ague" (page 10-13)". In

the Board's view this is underscored by the Court's finding at para 22 that "[t]he e
xpiry of permits and

conditions are therefore issues that the Board may have to consider from time to time
."

46 In McCauley no development had proceeded and the issue was whet
her there was a valid

development permit or the permit had lapsed in accordance with the bylaw. The 
Alberta Court of Appeal

found (at para 22) that there was a gap in the regulatory scheme: if the City
 had found that the permit

was expired a stop order would likely be issued which could be appealed to 
the SDAB, but if the City
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found that the permit had not expired, no appeal process would ever be trig
gered unless that finding was

an appealable "decision" within section 685(2).

47 In the Board's opinion in the subject case it is not about expiry of a perm
it like in McCauley. The

appellant's issue with the subject permit pertains to a circulation requireme
nt in the applicable statutory

plan, the ARP. The appellant takes the position that because the applicatio
n had not been circulated in

accordance with the ARP, it invalidates the permit.

48 The Board finds that McCauley and the subject case are distinguishable
 on their facts. In the subject

case, there is no gap like the one the Court in McCauley sought to fill. The 
appellant had an opportunity

to appeal the issuance of the development permit at the time of such 
issuance. In McCauley, the

passage of time had a material effect on the appeal, since a potential expir
y date had passed, whereas

in the current case there was no difference demonstrated between the appell
ant's ability to challenge the

issuance of the permit without circulation at the time of issuance versus Febr
uary of 2016.

49 The appellant's position, if correct, would encourage multiple appeals res
pecting development permits

long after permits are issued and developments completed. In theory, any inq
uiry and response would

trigger a "decision" by the Development Authority and thus be open to appea
l. It would inundate the

Board with appeals and create uncertainty for applicants, developers and prop
erty owners. It could tie

the development up in appeals forever, thus preventing it from ever proceeding. Having regard to the

principles of statutory interpretation, that is not what the drafters of the Act could
 have intended.

50 The Board agrees with the Development Authority that if any inquiry and subsequently every

response of the Development Authority regarding a development permit or Land U
se Bylaw issue would

be considered a "decision" and would be open to appeal, it would create uncertain
ty for developers and

property owners as it would create a backdoor for a challenge in the future of validl
y issued development

permits.

51 Having regard to sections 617 and 640(1) of the Municipal Government Act, the
 Act strikes a balance

between a land use bylaw — which may prohibit or regulate and control the use and
 development of land

and buildings in a municipality — without infringing on the rights of individuals t
o the extent that it is

necessary for the overall greater public interest, and the rights of a property owner to 
develop his or her

land. Developers and property owners must be able to rely on the validity of an 
approved and issued

development permit. It would create economic and legal uncertainty for property owners and lead to a

host of undesirable results that do not further the purpose of the Act (T Sun Holdi
ngs Ltd. v Calgary

(City), 2012 ABCA 320 at para 11).

52 Under the scheme of the Act property owners have the right to develop their properties
 in accordance

with the provisions of the Land Use Bylaw. There is a reason that the Act has the exp
ectation that

appeals regarding development permits are to be dealt with expeditiously: to provide fi
nality and certainty

with respect to a development permit application and to avoid unnecessary delays, which ha
ve economic

consequences for property owners and developers. The Act does not contemplate o
r provide that

affected persons have a second opportunity to appeal at some time in the future. It is a well-established

principle of statutory interpretation that the legislature does not intend to produce absurd con
sequences

(Rizzo at para 27).

53 The Board, based on the aforementioned factors, finds that the Development Authority
's February 02,

2016 email is not a "decision" as contemplated in section 685(2) of the Act.

54 The Board finds that the consequence of the relief the appellant is seeking in this 
instance (i.e. a

declaration, ruling or finding about the validity of the issued permit) is that the appeal 
period for any

developments which are impacted by that provision could in theory re-commence, creatin
g considerable

uncertainty contrary to the scheme of the Act. If a previously issued development permit 
could again be

open to appeal after the uncontested issuance of a development permit or a Board decision
 respecting

that permit, it would create uncertainty for developers, property owners and others
 that have a legal

interest in properties or buildings and a vested right to a development permit that has 
been issued (after

the expiry of the appeal period).

If there were a "decision", was the appeal filed in time?
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55 If the Board is incorrect and the Development Authority did make a decision that a pe
rmit was not

void, the Board finds that the appellant missed the deadline to commence an appeal of suc
h decision for

the reasons set out below.

56 The Board agrees with the Development Authority that the appellant knew about the non-cir
culation of

the application by the end of June 2015 and before the end of the 14 day appeal period in 
early July

2015 (two days before end of the appeal period on July 09, 2015). If the permit on that gro
und would be

invalid, void or voidable as a result, the appellant's proper avenue would have been to a
ppeal the

approval of the permit at that time to the Board at the first opportunity to appeal. At that
 time the

appellant's knowledge about the non-circulation was crystallized. At the hearing the appellant's

representative confirmed that at the time they had knowledge of the non-circulation. The Board
 finds that

at that time appellant had constructive notice or knowledge of the issue that they are rais
ing in the

subject appeal, namely the non-circulation issue. The Board finds that the appellant is stuc
k with its

decision to not file an appeal during the 14-day appeal period after the advertisement of the ap
proval of

the permit in the newspaper on June 25, 2015. Failure to file an appeal on time is fatal to an
 appeal.

57 While it is unfortunate that the appellant relied on the Development Authority in July 201
5 that the

approval of the permit would be re-advertised and did not appeal upon the first advertisem
ent of the

approval, and while the consequence of the events in this case perhaps created hardsh
ip to the

appellant, nevertheless the statutory scheme of the Act prevails.

58 In accordance with the scheme of the Act and having regard to the case law, the appellant s
hould

have filed an appeal at the time it learned of the non-circulation. In the Board's view, in essence the

appellant is trying to circumvent the failure to appeal on time, by launching the current appeal.

59 The Alberta Court of Appeal in Coventry Homes, at paras 28-34, held that:

[28] In our view, the object of s. 640(2)(d) and s. 686(1)(b) is to provide a mechanism to balance

two somewhat competing interests: the interest of the developer to proceed with the

development once approved and the interest of an affected party to contest an approved

development.

[29] The balance is achieved by recognizing that an interested party should know of the

development yet have a limited window of time within to contest it.

[30] Given the broad purpose, it is clear that the legislature could not have intended an

unlimited time for appeal.

[31] The appellant's position, if correct, would lead to an absurd result that a person allegedly

affected by a permitted use development could bring on an appeal years after the permit had

been issued. The appeal, if successful, could result in the requirement to make substantial

change to, or demolish, a development that has stood for years and possibly changed

ownership.

[32] Therefore, an unlimited appeal time would inject incalculable uncertainty into a planning

process otherwise designed to achieve both certainty and finality.

[33] It is a well established principle of statutory interpretation that a legislature does not intend

absurd consequences such as consequences that are incompatible with the object of a statute.

Rizzo & Rizzo Shoes Ltd. (Re), 1998 CanLil, 837 SCC, [1998] 1 S.C.R. 27 at 43.

[34] In our view, it would be incompatible with the object of the MGA to allow an unlimited time

for appeal in cases where it has been established that the affected party had notice of the

development.

60 The Court in Coventry Homes held that the window of opportunity to challenge starts to run when t
he

affected party has actual or constructive notice of the issuance of the development permit.

61 In Masellis the Court stated:
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[38] As with the case law applicable to other forms of limitations where 'discov
erability' is the

issue on which the limitation falls to be decided, it is awareness of an ability to make 
a claim, i.e.

of the nature of the harm done and not awareness of all the evidence that may be 
available to

support that claim which ordinarily starts the clock [...] Ignorance of the law does 
not of itself

extend a limitation period [...]

[39] That brings into relevance the decision of this Court in Coventry Homes. Altho
ugh

the applicants take the position that it is distinguishable, it applies directly. Covent
ry Homes

points out that the MGA attempts to balance the competing interests of the builder or
 developer,

whose interest is to proceed with the development once approved, and the parties 
affected by

the development, whose interest may be to contest an approved development. That 
balance is

achieved by recognizing that an "interested party should know of the development
 yet should

have a limited window within which to contest it": Coventry Homes at paras 2
8-29. That

window of opportunity to challenge, said Coventry Homes, starts to run when the af
fected party

has actual or constructive notice of the issuance of the development permit.

[40] The applicants submit that Coventry Homes is distinguishable because the land us
e bylaw

in that case did not require the town to give notice of the issuance of a development perm
it for a

permitted use. The applicants say, in part, that since this was a Class "B" situation, the Cl
ass "A"

Permit was a nullity and therefore nothing lawful was happening until a proper permit 
was

sought with applicable variances revealed, at which point they could appeal.

[41] This contention would not depend on the degree or significance of the permit discrep
ancy

involved, nor on the degree of actual knowledge by the person affected. It would repl
ace the

thoughtfully chosen rule in Coventry Homes with another one. The new rule would nec
essarily

be that if the permit is invalid, the right to appeal it is forever, even though the permit gra
ntor

may be functus officio. Appreciating the impracticality of that approach, counsel for the

applicants hastened to emphasize that he did not wish to suggest a rule that the time f
or a

neighbour's right of appeal would not start to run until a proper permit was issued. Counsel

therefore proposed to preserve a measure of discipline by submitting that the letter of Janu
ary

13, 2011, wherein the City admitted error as to the permit, should be characterized as no
tice

under the MGA and Bylaw sufficient to start the limitation period. Alternatively he submits that

the letter should be treated as, in effect, a new Class "B" permit so as to start the period.

[42] With great respect to the applicants' very experienced and dutiful counsel, this propos
al is

not arguable as a substitute for Coventry Homes. Forcing builders and developers to abide risk

arising from an unforced error by a municipality in issuing a permit would seriously undermine

the ability of builders and developers to rely on the authority of a permit. Accepting this as law

would unquestionably inject the type of uncertainty into the development process that this Court

in Coventry Homes expressly rejected at para. 32.

62 The Court in Masellis, at para 48, concludes that the principle of Coventry Homes stands.

63 The Board finds it significant that in both Coventry Homes and Masellis the Court held that the

Municipal Government Act attempts to balance the competing interests of the builder or dev
eloper,

whose interest is to proceed with the development once approved, and the parties affected 
by the

development, whose interest may be to contest an approved development. That balance is achi
eved by

recognizing that an "interested party should know of the development yet should have a limited
 window

within which to contest it." (Coventry Homes, at paras 28-29).

64 The Court in McCauley also referenced Coventry Homes and stated the following at para 36:

[36] In Coventry Homes an appeal was brought respecting a building permit for which no

notice was required under the bylaw. Coventry Homes rejected the argument that there is no

limit on the right to appeal when notice is not required. Rather, the Court interpreted the Act as

stipulating that time begins to run when the interested party has actual notice of the

development permit, or ought to have realized that a development permit had issued. It is
 fair

and practical to apply the same rule in this appeal. The time to appeal should run from wh
en the
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interested party knew, or should have known, that the City was taking the view that a

development permit remained in effect, notwithstanding its prima facie expiry.

65 The Board notes that Laux, at page 10-22, states the following about Masellis:

[...] The case of Masellis v. Edmonton (Subdivision and Development Appeal Board)118

illustrates that once an affected party has some indication, through telephone communications

for example, that a permit is issued and it may be a variance, it is incumbent on the party

seeking to appeal to do so within fourteen days of acquiring such knowledge, even though the

state of knowledge is superficial and even though the fact of a variance is denied by the

municipal planning administration. Delaying in order to find out more is not a good idea. Once

there is some knowledge about a development permit it is wise to file an appeal immediately

and ask questions later. The rather hard line of the court in Masellis is reflective of the need for

certainty and finality in planning matters and is likely fair in the overall scheme of things.

66 Under the scheme of the Municipal Government Act and Land Use Bylaw 1P2007, and its operations,

the purpose and intent of sections 640(2)(d), 685 and 686 of the Act is to provide a balance between the

interest of the developer to proceed with the development once approved and the interest of an affected

party to contest an approved development. An affected party has a right to appeal the approval of a

development but only if the appeal is filed within a legislated 14-day time period. An applicant/developer

has a crystallized (vested) right to the issuance of a development permit for the approved development

once no appeals have been filed within the legislated appeal period and then can rely on the validity of

that permit.

67 The Court in Thomas v Edmonton (City), 2016 ABCA 57, at para 64, held that:

[64] The inability to waive a community consultation means that the validity of a development

permit remains vulnerable so long as an affected party as defined by s 814.3(24) is not consulted

in accordance with the procedure in the Zoning Bylaw, and the time to appeal has not expired.

But this is no different than a development permit being open to appeal until such time as

sufficient notice is given to all affected parties: [...]
[Emphasis added].

68 The underlined sentence indicates that an appeal about an alleged statutory breach respecting a

permit should be launched within the statutory appeal period. However, the Board notes that in the

subject case before the Board, the time to appeal the permit had expired. The appeal period ran from

June 26 to (inclusive of) July 09, 2015. Therefore, the Thomas case does not assist the appellant in this

case.

69 In the Board's opinion, within the scheme of the Act and the Land Use Bylaw certainty and finality in

planning matters is an important factor. This is underscored by the case law.

70 In the Board's view it would be procedurally unfair if an affected person would not appeal the issuance

of a permit and then later at any time would be allowed to appeal the validity of a development permit to

a subdivision and development appeal board on the basis that the permit would be invalid or void

because of a procedural defect, breach or irregularity. It would open the door to and would encourage

affected parties to wait after the issuance of a permit, then write to the Development Authority about the

validity of a permit, allege a breach of the Land Use Bylaw or statutory plan, and then appeal the

Development Authority's "response decision" to a subdivision and development appeal board. The permit

would be under attack at any time. This would be contrary to the statutory scheme of the Act and the

Land Use Bylaw, and its operations.

Is the permit void?

71 If the Board were wrong in the above finding, the Board makes the following findings regarding the

validity of the permit.

72 The Board notes that in essence the appellant takes the position that the subject development permit

is a nullity because of the failure of the Development Authority to circulate the permit contrary to the ARP.
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73 The Board finds that the Municipal Government Act does not stipulate an auto
matic nullity to a

development permit in case of a breach of a statutory plan. Instead, the Act establishes an appeal

process allowing affected persons to appeal a development permit.

74 The Board considers Thomas, which decision was issued by the Alberta Court of App
eal after the

Board heard the appeal. In Thomas the Court held that the failure to conduct a commu
nity consultation

in accordance with the Edmonton Zoning Bylaw constitutes a breach of procedural 
fairness and that

SDAB has no jurisdiction to waive this breach of procedural fairness under its Land Us
e Bylaw variance

power.

75 The mandatory circulation requirement in the subject case before the Board is contai
ned in a statutory

plan, not the Land Use Bylaw (as was the case in Thomas). In the Board's view
 this may be a

distinguishing feature, but it is not necessary to determine this in this case. Thomas did not
 establish that

a development permit was rendered void in and of itself; it stayed within the appeal process and

specifically noted that an appeal was available provided that the appeal took place with
in the appeal

period.

76 In fact, the Alberta Court of Appeal has expressly ruled this out. The Board reviewed the
 case law and

notes the following. In Masellis, at paras 40-42, the Alberta Court of Appeal describes th
at "[t]he new rule

would necessarily be that if the permit is invalid, the right to appeal it is forever, even thou
gh the permit

grantor may be functus officio."

77 The Board also notes that the courts have directed that a failure to comply with a m
andatory

requirement does not automatically render a decision void.

78 The Alberta Court of Appeal in 1694192 Alberta Ltd. v Lac La Biche (Subdivision and 
Development

Appeal Board), 2014 ABCA 319, stated the following:

[49] This raises the recurring issue of the legal significance of a failure of an officer or tribunal

of the state to comply with a mandatory provision of an enactment. The Supreme Court of

Canada did not find that issue to arise in Alberta (Information and Privacy Commissioner) v

Alberta Teachers' Association, 2011 SCC 61 paras 73-76, [2011] 3 SCR 654. This Court, at

2010 ABCA 26, had opined that the implications of a breach of a mandatory provision by a

state agency did arise. This Court ventured an approach intended to resolve those implications

in a principled manner different from measuring the Chancellor's foot. The Supreme Court in

Alberta Teachers adverted to the problem of consequences flowing from such breaches.

Without rehearsing this Court's discussion in Alberta Teachers, a key point in the judgment of

this Court was that a breach of a mandatory provision of an enactment should not nullify

everything that hinges on it, regardless of curability and/or prejudice.

79 The Board finds it significant that the Alberta Court of Appeal in 1694192 Alberta Ltd. v Lac La B
iche,

at para 49, stated that "[...] a breach of a mandatory provision of an enactment should n
ot nullify

everything that hinges on it, regardless of curability and/or prejudice".

80 The Board notes that the Court in the latter judgment references Alberta Teachers' Asso
ciation v.

Alberta (Information and Privacy Commissioner), 2010 ABCA 26 [Alberta Teachers]. At para 27
 there is a

reference to Re: Bridgeland Riverside Community Association and City of Calgary et a/. (198
2), 1982

ABCA 138 (CanLII), 9135 D.L.R. (3d) 724, [1982] A.J. No. 692 (QL) (C.A.) which dealt with a pro
posed

development. Kerans in Bridgeland, at page 730 (D.L.R.), para 28 (QL), stated:

Absent an express statutory statement of effect, no defect should vitiate a proceeding unless,

as a result of it, some real possibility of prejudice to the attacking party is shown, or unless the

procedure was so dramatically devoid of the appearance of fairness that the administration of

justice is brought into disrepute.

81 The Court in Alberta Teachers, 2010 ABCA 26, at para 28, stated:
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[28] As stated, the question remains one of statutory interpretation. The Interpretation

Act must be respected as to its definition of "must". Nonetheless, absent a clear indication by

the legislators that the fatal consequence should be automatic and inexcusable in the case of

mandatory provisions, it is reasonable to infer that the legislators intended that the court should

be allowed to decide, in the specific context, whether the breach is so substantial that such a

destructive consequence is appropriate and necessary. As stated in Bridgeland Riverside,

"the debate over void or voidable, irregularity or nullity, mandatory or directory, preliminary or

collateral" is "sterile" debate without paying due regard to the real consequences.

82 In the Board's opinion failure to circulate does not necessarily nullify a permit. First, it is not a

requirement of the Land Use Bylaw. Second, the presumption of statutory regularity applies. Unless a

higher authority has ruled otherwise, a development permit is deemed to be in accordance of the

legislative framework. A development permit may well in all aspects not be in accordance with a land

use bylaw or statutory plan, however that does not automatically mean that the permit is a nullity, invalid

or void. If the approval and issuance of a development permit is not appealed to a subdivision and

development appeal board, is it deemed to be valid when it was issued. If there is an appeal to a

subdivision and development appeal board and the board confirms the permit, the permit is valid unless

the decision of the board is set aside by a higher authority like a Court that has such jurisdiction to do

so.

83 Further, an applicant, developer or property owner is entitled to rely on the validity of an issued permit.

It would create economic and legal uncertainty for property owners and lead to a host of undesirable

results that do not further the purpose of the Act (T Sun Holdings, at para 11).

84 The scheme of the Act and the Land Use Bylaw is about balancing the right of developers and

property owner versus the right of affected persons and certainty and finality in planning matters is a key

objective of this scheme. The Board concurs with the Development Authority that the broadened

interpretation of the Court in McCauley does not come at the expense of certainty and finality.

85 The evidence indicates that the Development Authority, after it had circulated the application to the

appellant, re-approved the permit on August 21, 2015 and subsequently re-advertised the approval of the

permit. There were no changes to the permit and it had the same permit number. The conditions and

plans were the same. Therefore the Development Authority had considered the appellant's comments

from the circulation, but did not add any other conditions to the permit or otherwise make a change to the

permit. Materially the circulation to the appellant did not change the permit itself. So on this basis, the

permit is not invalid per se. If the Board would have determined that the second adverting period would

have commenced the appellant's appeal, on the merits of its appeal the appellant could have not argued

the invalidity of the permit as by that time the application had been circulated.

86 In the Board's opinion this sets the subject case apart from the Thomas case. It is not an instance as

in Thomas where the developer failed to consult with the affected neighbours and community league

which was a mandatory requirement of the Edmonton Zoning Bylaw. The Court held that the failure to

conduct a community consultation in accordance with the Zoning Bylaw constituted a breach of

procedural fairness (Thomas, at para 48).

87 The Board finds that in the subject case before the Board procedural fairness would have not affected

the Development Authority's decision. The evidence before the Board is that the Development Authority's

decision to approve the development permit in the subject case would have been the same regardless of

the circulation to the appellant and the receipt of the appellant's comments. It is of note that the approved

development is a discretionary use and thus the Development Authority had full discretion regarding the

application.

88 On the basis of its finding that the breach did not materially impact the Development Authority's

decision, the Board finds that in this instance the "breach is not so substantial" that the development

permit would be invalid because of the failure to circulate an application.

89 The appellant argued about the unfairness of the outcome to the appellant. However the fairness to

the applicant, developer and property owners is equally important. A determination of the validity of a
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permit should not de facto become a review of approval of the development. This would be patently

unfair to the applicant, developer and property owners.

90 If the Board were to declare the permit to be invalid, the consequence would be that the applicant

would be required to make a new development permit application. It is important to note that the

applicant would be prejudiced by the result of declaring the permit invalid or void. It would result in

significant delay of the development and would create economic, financial and legal uncertainty for the

applicant, developer and property owner, while they had no control over the decision making process by

the Development Authority. The applicant, developer and property owner already suffered significant

delays because of the Development Authority's process of re-advertising the approval of the permit. This

resulted in numerous months of delay and uncertainty for the applicant about the issuance of the permit.

With the current state of the economy in Calgary being already uncertain, this factor should not be

overlooked.

91 The Board also notes that the Alberta Court in Sihota v. Edmonton (City), 2013 ABCA 43, at para 11,

references the case of R. v Al Klippert Ltd., 1998 CanLII 821 (SCC), [1998] 1 SCR 737. In Klippert the

Supreme Court of Canada held that failing to avail itself of a right of appeal to the development appeal

board, it was not open to Klippert to raise defences in the prosecution proceedings that could have been

raised on an appeal. It was open for the appellant to appeal the issuance of the development permit on

the grounds of the non-circulation at the time the development permit was issued, and accordingly it may

not be open for the appellant to raise such arguments later.

92 The Board understands that the appellant is seeking a declaration from the Board that the permit is

invalid or void because of the failure of the Development Authority to circulate the application, contrary to

the ARP.

93 The Board agrees with the Development Authority that under the scheme of the Act the Board does

not have the power to provide some sort of statutory declaratory relief to an appellant.

94 The Board, based on the aforementioned factors, finds that the appellant has not demonstrated that

the permit is void.

Res Judicata, Issue Estoppel and Abuse of Process

95 The Development Authority argued that the Board dealt with the validity of the permit in its decision.

Respectfully the Board disagrees. First, the Board never dealt with the merits of the appeal as the Board

ruled that the appeal was filed out of time. Second, the Board referred in the decision to the authority of

the Development Authority to approve a development permit despite the ARP. In determination of its

jurisdiction regarding the timeliness of the appeal, the Board did not consider the ARP and the circulation

issue. The Board's comment in the last sentence of paragraph 62 about the non-circulation was an

obiter comment.

96 The Board in decision SDAB2015-0119 made no determination on the merits of the appeal in that

case. The Board is not satisfied that the principles of res judicata and/or issue estoppel apply in this

case, but this issue is not determinative for the outcome of the appeal.

97 Counsel for the Development Authority asserted that the subject appeal should be stricken or

dismissed on the basis of an abuse of process. However, the Development Authority has not

demonstrated that the Board has the powers to so, but this is not determinative for the outcome of the

appeal.

Conclusion

98 For the above reasons, the Board denies the appeal.
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Rick Grol, Chairman
Subdivision and Development Appeal Board

Issued on this 5th day of May 2016
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TAB FOUR TO THE SUBMISSIONS OF THE DEVELOPMENT PERMIT HOLDE
R
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Planning Act RSA 1980 C P9

83(4) A person affected by an order, decision or development 
permit made or issued by a

development officer, other than a person having a right of appea
l under subsection (3), may

appeal to a development appeal board in accordance with this Divi
sion.

MGA SECTION 685(2)

(2) In addition to an applicant under subsection (1), any person affected
 by an order, decision or

development permit made or issued by a development authority may
 appeal the decision in

accordance with subsection (2. 1).
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McCauley Community League v. Edmonton (City), 2012 ABCA 8
6, 2012 CarswellAlta 383

2012 ABCA 86, 2012 CarswellAlta 383, [2012] A.W. L. D. 2363, [201
2] A. VV. L. D. 2364...

Original

2012 ABCA 86

Alberta Court of Appeal

McCauley Community League '. Edmonton (City)

2012 CarswellAlta 383, 2012 ABCA 86, [2012] A.W.L.D. 2
363, [2012] A.W.L.D. 2364, [2012] A.W.L.D.

2365, 213 A.C.W.S. (3d) 1031, 35 Admin. L.R. (5th) 181, 5
22 A.R. 98, 544 W.A.C. 98, 6o Alta. L.R. (5th) 1

McCauley Community League (Appellant/ Applicant) and
 The City of

Edmonton, The Subdivision and Development Appeal B
oard of the City of

Edmonton and Niginan Housing Ventures (Respondents/
 Respondents)

Frans Slatter, J.D. Bruce McDonald, June Ross JJ.A.

Heard: February 29, 2012

Judgment: March 13, 2012

Docket: Edmonton Appeal 1103-0136-AC

Counsel: J.A. Agrios, Q.C., for Appellant

A.N. Delgado, for Respondent, City of Edmonton

P. A.L. Smith, Q.C., for Respondent, Subdivision and Development Ap
peal Board

K.L. Becker Brookes, for Respondent, Niginan Housing Ventures

Subject: Public; Civil Practice and Procedure; Property; Munici
pal

Headnote

Municipal law --- Planning appeal boards and tribunals — Jurisdiction —
 General principles

Appellant community league attempted to appeal development permit
 given to respondent housing venture — Respondent

subdivision and development appeal board of respondent municipal
ity E dismissed appeal on basis that it did not have

jurisdiction to determine whether development permit had expired -
- League appealed dismissal — Appeal allowed — If

development permit was subject to condition that something was to be 
done within fixed period of time, and E issued stop work

order because it believed thing had not been done or because permit e
xpired, appeal could be taken — Expiry of permits and

conditions are therefore issues that board may have to consider from t
ime to time, but on board's interpretation there would be

gap in regulatory scheme - - Any interested party who was of view that permit had expired would have
 no appeal remedy -

Resulting gap is undesirable result, which supports giving words "an orde
r, decision or development permit" in s. 685(2) of

Municipal Gox ernment Act wider meaning - On that basis, E's conclusion that development permit was still in effec
t, or that

conditions in development permit had in fact been complied with, wou
ld generate right of appeal — On board's interpretation,

stop work order following ruling that permit had expired would have to
 be appealed within 14 days, but decision that permit had

not expired would be subject to much longer limitation period under j
udicial review regime, which would create undesirable

lack of symmetry in system and uncertainty for developers, who would n
ot know in timely fashion if their permits would be

challenged Board erred in declining jurisdiction over this issue.

Municipal law --- Development control — Development permits — Conditi
ons

Appellant community league attempted to appeal development permit give
n to respondent housing venture — Section 22.1 of

municipality's by-law provides that development permit "shall no longer be valid
 after one year from the date of approval of

the permit" — In order for development permit to remain valid, either 
building permit must be issued within one year, or some

construction must have been started -- Section 17.1 of by-law reads in part " . . . the Development Permit s
hall not be valid unless

and until . . . any conditions of approval, save those of a continuing nature, 
have been fulfilled" — Respondent subdivision and

development appeal board of respondent municipality E dismissed appeal o
n basis that it did not have jurisdiction to determine

whether development permit had expired — League appealed dismissal — A
ppeal allowed — On plain reading of s. 22.1, time

WestlawNext. CANADA Copyright 0 Thomson Reuters Canada Limited or its licensors (
excluding individual court documents) All nghts reserved.

358

SDAB2021-0043 Additional Submission



McCauley Community League v. Edmonton (City), 2012 ABCA 86, 2012 Carswe
llAlta 383

2012 ABCA 86, 2012 CarswellAlta 383, [20121A.VV.L. D. 2363, [2012] A.VV.L.D
. 2364...

for which permit is valid begins to run "from the date of approval" - Narrative st
yle of section does not create any ambiguity,

and phrase "shall no longer be valid" is essentially synonym for "expires" - If de
veloper knows that there is only one year to

comply with conditions, incomplete development applications will be discou
raged - It is undesirable to allow developer to

hold permit open indefinitely by simply refraining from complying with som
e minor condition - Housing venture obtained

its permit on May 5, 2008 - Since no building permit was issued, and no constr
uction had commenced, permit expired one

year later, on May 5, 2009.

Municipal law --- Planning appeal boards and tribunals - Practice and procedure -
 Notice - Miscellaneous

Time to appeal should run from when interested party knew, or should have
 known, that municipality was taking view that

development permit remained in effect, notwithstanding its prima facie expiry
.

Table of Authorities

Cases considered by Frans Slatter J.A.:

Armstrong v B.B.E, Local 146 (2010), 2010 ABCA 326, 2010 CarswellAlta 2
116. [2011] 4 W.W.R. 652. (sub nom.

Armstrong v. International Brotherhood of Boilermakers, Iron Ship Builders, 
Blacksmiths, Forgers and Helpers, Local

Lodge No. 146) 493 A.R. 259, (sub nom. Armstrong v. International Brotherhoo
d of Boilermakers, Iron Ship Builders,

Blacksmiths, Forgers and Helpers, Local Lodge No. 146) 502 W.A.C. 259, [2010
J Alta. L.R.B.R. 230, 187 C.L.R.B.R.

(2d) 1. 35 Alta. L.R. (5th) 238, 326 D.L.R. (4th) 263 (Alta. C.A.) - referred to

Boardwalk Reit LLP v. Edmonton (City) (2008), 2008 CarswellAlta 772, 2008 
ABCA 220, 91 Alta. L.R. (4th) 1. 47

M.P.L.R. (4th) 22, 75 Admin. L.R. (4th) 19, 437 A.R. 347, 433 W.A.C. 347. [200
8] 10 W.W.R. 241, 299 D.L.R. (4th)

332 (Alta. C.A.) - referred to

Coventry Homes Inc. v. Beaumont (Town) Subdivision & Development Appeal Bo
ard (2001), 18 M.P.L.R. (3d) 135, 277

A.R. 278, 242 W.A.C. 278, 2001 ABCA 49, 2001 CarswellAlta 188. (sub nom. Cov
entry Homes Inc. v. Beaumont (Town))

197 D.L.R. (4th) 255 (Alta. C.A.) - followed

Emeric Holdings Inc. v. Edmonton (City) (2009). 53 M.P.L.R. (4th) 170, 2009 CarswcllA
lta 257, 2009 ABCA 65, 447

W.A.C. 31. 448 A.R. 31, 77 R.P.R. (4th) I, [2009J 4 W.W.R. 197. 308 D.L.R. (4th) 
464.3 Alta. L.R. (5th) 1 (Alta. C.A.)

- referred to

Maduke v. Leduc (County) No. 25 (2010), 2010 ABCA 331, 2010 CarswellAlta 2151 (Al
ta. C.A.) - referred to

McCauley Community League v. Edmonton (City) (2011), 2011 ABCA 327, 2011 Carsw
ellAlta 1928. 91 M.P.L.R. (4th)

103 (Alta. C.A.) - referred to

Pritchard v. Ontario (Human Rights Commission) (2004), 2004 SCC 31, 2004 Carswel
lOnt 1885. 2004 CarswellOnt 1886,

12 Admin. L.R. (4th) 171, 47 C.P.C. (5th) 203, 72 O.R. (3d) 160 (note), 49 C.H.R.R
. D/120, 2004 C.L.L.C. 230-021,

[2004] 1 S.C.R. 809, 19 C.R. (6th) 203. 33 C.C.E.L. (3d) 1 (S.C.C.) - considered

R. v Atchison (2006), 274 D.L.R. (4th) 188, 391 W.A.C. 198, 401 A.R. 198, 39 M.V.R.
 (5th) 165. 2006 CarswcllAlta 1568,

2006 ABCA 258. 67 Alta. L.R. (4th) 221 (Alta. C.A.) - referred to

Rizzo & Rizzo Shoes Ltd., Re (1998), 1998 CarswellOnt 1. 1998 CarswellOnt 2. 50
 C.B.R. (3d) 163, [1998] 1 S.C.R.

27, 33 C.C.E.L. (2d) 173. 154 D.L.R. (4th) 193, 36 O.R. (3d) 418 (headnote only), (sub 
nom. Rizzo & Rizzo Shoes Ltd.

(Bankrupt), Re) 221 N.R. 241. (sub nom. Rizzo & Rizzo Shoes Ltd. (Bankrupt), Re)
 106 O.A.C. 1, (sub nom. Adrien v.

Ontario Ministry of Labour) 98 C.L.L.C. 210-006 (S.C.C.) - referred to

Statutes considered:

Municipal Government Act, R.S.A. 2000, c. M-26

Generally - referred to

Pt. 17 - referred to

s. 617 - considered

s. 645 - referred to

s. 685(1) - considered

s. 685(1)(b) - referred to

Westla P-Xt CANADA Copyright 0 Thomson Reuters Canada Limited or its licensors (excluding individ
ual court documents). All rights reserved. 
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McCauley Community League v. Edmonton (City), 2012 ABCA 86, 2012 CarswellAlta 383

2012 ABCA 86, 2012 CarswellAlta 383, [2012] A.W.L. D. 2363, [2012] A.W.L. D. 2364...

s. 685(1)(c) — considered

s. 685(2) — considered

s. 686(1) — referred to

s. 686(1)(b) — considered

Words and phrases considered:

shall no longer be valid

... the phrase "shall no longer be valid" is essentially a synonym for "expires."

APPEAL brought by community league from Subdivision and Development Appeal Board's dismissal of appeal of development

permit on basis that it had not been filed within 14 days, as required by s. 686(1) of Municipal Government Act.

Frans Slatter J.A.:

1 The appellant Community League attempted to appeal a development permit given to the respondent Niginan Housing

Ventures. The respondent Subdivision and Development Appeal Board dismissed the appeal on the basis that it had not been

filed within 14 days, as required by s. 686(1) of the Municipal Government Act, RSA 2000. c. M-26. The Board also concluded

that it did not have jurisdiction to decide if the development permit had expired. The appellant was granted leave to appeal

further to this Court: McCauley Community League v. Edmonton (City), 2011 ABCA 327 (Alta. C.A.).

Facts

2 Niginan Housing Ventures owns land that is zoned under the City of Edmonton Zoning Bylaw 12800 as RA8 Medium

Rise Apartment Zone. This zone allows Apartment Housing, but it does not allow Extended Medical Treatment Services as

either a permitted or a discretionary use.

3 Niginan Housing Ventures plans to construct Ambrose Place, a 42 unit building that will provide housing and support

services for hard-to-house individuals and couples. Twenty-eight units will be supported housing; 14 units will be unsupported,

affordable housing units. The services provided will include 24 hours per day staffing, seven days per week, with one staff

member being a licensed practical nurse. Two meals per day will be provided to the residents, and assistance will be given for

preparation of the third meal. An outreach worker will be available, there is a secure depository for medications, and medical

practitioners will provide on-site medical services from time to time.

4 Niginan Housing Ventures applied for and received a development permit for its facility on May 5, 2008. The City has two

classifications of development permits. Permits for Class A Permitted Developments are granted where the development is a

permitted use and complies in all respects with the regulations of the Bylaw. Where the development is a discretionary use, or

requires a variance from the Bylaw, the City will issue a Class B Discretionary Developments permit. Since Extended Medical

Treatment Services is neither a permitted nor a discretionary use, the development officer must have concluded that the facility

was permitted Apartment Housing, it required no variations, and therefore the development permit issued was a Class A permit.

5 Section 20.1 of the Bylaw provides that: "Within seven days of the issuance of a Development Permit for Class B

Development, the Development Officer shall dispatch a notice by ordinary mail to ..." a number of listed interested parties,

including the local community league. Section 686(1)(b) of the Act provides a right to appeal within 14 days "... after the date on

which the notice of the issuance of the permit was given in accordance with the land use bylaw." The Bylaw does not provide that

notice be given of the issuance of Class A permits. Since they are only given for permitted uses where no variance is required,

there is usually nothing to appeal, and hence no need to give notice to start the time period running. Since the development

officer had treated the Niginan Housing Ventures permit as a Class A permit, no notice was given to anyone.

Wes tlawN ext CANADA Copyright 0 Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights reserved.
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ALBERTA RULES OF COURT-COURT OF APPEAL Alta Reg 124/2010

Application to reconsider a previous decision

14.46 An application to reconsider a previous decision of the Court of Appeal must be filed and

served and must be returnable prior to the filing of, and prior to the deadline for filing, the

applicant's factum.

Binding precedents

14.72 Unless permission has been granted under rule 14.46 by a panel of the Court of Appeal,

no party may argue that a prior precedential decision of the Court should be reconsidered
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In the Court of Appeal of Alberta

Citation: R. v. Arcand, 2010 ABCA 363

Between:

Her Majesty the Queen

- and -

Jordan Leroy Miles Arcand

Binding Precedent Ignored

Date: 20101202

Docket: 0803-0284-A

Registry: Edmonton

Appellant

Respondent

[234] The new law in the Reconsideration Cases was not on points of first im
pression. That new

law purported to reverse, or heavily modify, established law in a number o
f binding precedents,

especially Sandercock. The five-judge reserved decision in Rahime was ei
ther not cited or was

only mentioned in passing in a different context. ed"vii No attempt was made by any of the
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Reconsideration Cases to distinguish the binding authorities. Instead, 
starting points were

criticized on policy grounds, and dismissed as overtaken by conditional sen
tence legislation and

by Supreme Court decisions on appellate deference. In the result, each 
of the Reconsideration

Cases was and still is inconsistent with binding court precedent, including Sandercock, R. v.

Brady1 .1---1""" and Rahime.

3. No Leave to Reconsider

[235] The Reconsideration Cases also failed to follow this Court's reconsid
eration procedure.

No other panel of the Court had given leave to reconsider any past precedent
 in any of the

Reconsideration Cases. No one had even made such a motion. Nor did any o
f the

Reconsideration Cases consider, or purport to consider, any of the usual criteri
a for overruling a

previous precedent. Nor was leave to re-consider Kain and Nicholson sought i
n White and

Jefferson, though the pairs of decisions are not identical in their reasoning
.
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DAB2014-0027 (Re), 2014 CGYSDAB 27 (CanLII)

Crestview

The Timeliness of the Appeal

81 Even if the appellants were affected persons and wo
uld have been able to appeal a

decision of the Development Authority, they would still b
e subject to the 14 day time limit

set out in section 686 of the Act. The Development Au
thority argued that the appellants

commenced this appeal too late, as the issues complai
ned of by the appellants were know

much earlier than the issuance of the development comple
tion permit. The Act provides

strict timelines for appeals in section 686.

82 The appellants are taking issue with the Developm
ent Authority's interpretation of

provisions of the Land Use Bylaw with respect to retain
ing walls and building depth of a

development that has long been approved under a v
alid development permit. They

argued that the Development Authority, in its methodol
ogy of calculating retaining wall

height and building depth, is varying, relaxing or misinterpr
eting the Land Use Bylaw.

83 The appellants argued that until a "decision" was ma
de, there was nothing to appeal

to the Board. The development completion permit was a
 decision, and they commenced

this appeal within 14 days of that decision.

84 The appellants rely on the Board's decision in SDAB20
13-0053 (pages 147-172 of the

Board report). In that appeal, the Board found that a letter from the 
Development

Authority's solicitor did not constitute a decision which coul
d be appealed to the Board.

The Board must decide each matter on its own merits, but
 this is still worth commenting

on.

85 The Board notes that the context of that letter and the
 Board's interpretation of that

letter were set out in decision 2013-0053 at paragraphs 19 a
nd 45, respectively:

19. On March 8, 2013, the appellants demanded enforcement 
action of The City

of Calgary respecting the retaining walls and advised of a po
tential judicial review

application compelling the City to comply with the provisions
 of the Land Use Bylaw

1 P2007.

45. The Board reviewed the full content of the subject let
ter of Ms. Belvedere of

March 14, 2013. In the Board's view the letter does not state 
that the development

permit is in good standing as the appellants asserted. A
ll it says in the subject

paragraph is that "[...] my clients reviewed revised pl
ans on the contextual

approval and determined that the retaining walls as planned
 were compliant, and

did not require a DP." The Board finds that Ms. Belveder
e's letter on behalf of the

Development Authority communicates to the appellant 
that the development as

planned is in accordance with the terms of permit and that
 the retaining walls did
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not require a development permit. In the Board's view the referenc
e to compliance

indicates that this is about enforcement of the permit. No more, no
 less.

86 The Board's findings in decision 2013-0053 were particular to t
he content of the letter

from the Development Authority's solicitor, which was sent in the c
ontext of a demand by

the appellants for enforcement action on the part of The City of Ca
lgary.

87 In McCauley, the Alberta Court of Appeal found that the De
velopment Authority's

interpretation of the land use bylaw was a decision. The time period 
to appeal commenced

upon notice of that decision.

88 Unlike in McCauley, despite notice not being required by the L
and Use Bylaw, the

appellants received personal notice of the issuance of the permi
tted use development

permit DP2011-1831. The Board places no weight on the statem
ent within that notice that

there was no appeal of a permitted use development permit.
 .Appeal rights are

established by the Municipal Government Act, not by the conten
t of a notice of a

development authority.

89 The Alberta Court of Appeal in Coventry Homes, at paras 28-32, hel
d that:

[28] In our view, the object of s. 640(2)(d) and s. 686(1)(b) is to provide a mech
anism

to balance two somewhat competing interest: the interest of the
 developer to

proceed with the development once approved and the interest of an
 affected party

to contest an approved development.

[29] The balance is achieved by recognizing that an interested party 
should know of

the development yet have a limited window of time within to contest it.

[30] Given the broad purpose, it is clear that the legislature could not ha
ve intended

an unlimited time for appeal.

[31] The appellant's position, if correct, would lead to an absurd resul
t that a person

allegedly affected by a permitted use development could bring on an
 appeal years

after the permit had been issued. The appeal, if successful, coul
d result in the

requirement to make substantial change to, or demolish, a develop
ment that has

stood for years and possibly changed ownership.

[32] Therefore, an unlimited appeal time would inject incalculable uncer
tainty into a

planning process otherwise designed to achieve both certainty and final
ity.

90 The Court in Coventry Homes held that the window of opportunit
y to challenge starts

to run when the affected party has actual or constructive notice of 
the issuance of the

development permit.
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91 In Masellis the Court stated:

[38] As with the case law applicable to other forms of limitation
s where

`discoverability' is the issue on which the limitation falls to be decide
d, it is awareness

of an ability to make a claim, i.e. of the nature of the harm done an
d not awareness

of all the evidence that may be available to support that claim which o
rdinarily starts

the clock [...] Ignorance of the law does not of itself extend a limit
ation period [...]

92 The Court in Masellis, at para 39, references Coventry
 Homes and concludes at para

48 that the principle of Coventry Homes stands.

93 The Court in McCauley also referenced Coventry Homes a
nd stated the following at

para 36:

[36] In Coventry Homes an appeal was brought respecting a building p
ermit for

which no notice was required under the bylaw. Coventry Homes
 rejected the

argument that there is no limit on the right to appeal when notice i
s not required.

Rather, the Court interpreted the Act as stipulating that time begins t
o run when the

interested party has actual notice of the development permit, or 
ought to have

realized that a development permit had issued. It is fair and practical t
o apply the

same rule in this appeal. The time to appeal should run from when
 the interested

party knew, or should have known, that the City was taking the v
iew that a

development permit remained in effect, notwithstanding its prima facie e
xpiry.

94 The Board notes that Laux, at page 10-22, states the following
 about Masellis:

[...] The case of Masellis v. Edmonton (Subdivision and Development Appeal

Board)118 illustrates that once an affected party has some indication, through

telephone communications for example, that a permit is issued and it may be a

variance, it is incumbent on the party seeking to appeal to do so within fourt
een days

of acquiring such knowledge, even though the state of knowledge is superf
icial and

even though the fact of a variance is denied by the municipal planning

administration. Delaying in order to find out more is not a good idea. Once
 there is

some knowledge about a development permit it is wise to file an appeal imme
diately

and ask questions later. The rather hard line of the court in Masellis is reflec
tive of

the need for certainty and finality in planning matters and is likely fair i
n the overall

scheme of things.

95 In the Board's opinion, within the scheme of the Act and the La
nd Use Bylaw certainty

and finality in planning matters is an important factor. This is under
scored by the case

law.

96 With respect to the specific issues pursued in this appeal respec
ting the retaining walls

and the building depth, as the Development Authority and a
pplicant asserted, the
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evidence indicates that the appellants had knowledge about these issues and were aware

of them a long time ago. Despite that the appeal period of the development permit expired

in July 2011, thereafter when the appellants made multiple inquiries to the Development

Authority about the retaining walls and received written response, in particular from the

Development Authority in January 7, 2012, this would have crystallized their knowledge

regarding the retaining wall issues. At any of these junctures, the appellants knew or

ought to have known the Development Authority's approach to determining retaining wall

height and building depth, and this as a result would have triggered an appeal period if

the Development Authority's official response is considered to be a decision as

contemplated in section 685(2) of the Act.

97 Whether or not the Development Authority relaxes or varies or makes further

interpretation of the provisions of the Land Use Bylaw respecting a proposed

development is determined at the stage of the issuance of the development permit based

on the development permit application made. Ultimately whether the Land Use Bylaw is

varied, relaxed or misinterpreted is therefore decided or flows from the moment the

Development Authority makes a decision on the application made and issues a

development permit, or the Development Authority otherwise makes a decision regarding

a development permit and Land Use Bylaw (as per McCauley). And that is the moment

that the appeal process starts running.

98 Further, the Board finds it relevant that in the scheme of the Act and context of section

685, section 685(3) is restricted to "the issuance of a development permit".

99 The appellants in their appeal further rely on a finding of the Board decision

SDAB2012-0152 regarding the measurement of a retaining wall.

100 The appellants did not appeal the issuance of the development permit. In the

absence of an appeal, the Board must assume that the development is in accordance

with the rules and requirements of the Land Use Bylaw. It may well be that there was a

potential relaxation, variance or misinterpretation of the Land Use Bylaw when the

Development Authority issued the development permit, but the Board makes no

determination on that issue.

101 If the Board's finding regarding an interpretation of the Land Use Bylaw in one

decision would allow it to revisit at any time other development permits which relied on

the interpretation of that provision, which would be the consequence of the relief the

appellants are seeking from the Board, the appeal period for any developments which are

impacted by that provision could in theory re-commence, creating considerable

uncertainty contrary to the scheme of the Act. If a previously issued development permit

could again be open to appeal after the uncontested issuance of a development permit

or a Board decision respecting that permit or a permit for a different proposed

development, it would create uncertainty for developers, property owners and others that

have a legal interest in properties or buildings. As stated above, applicants, developers

and property owners must be able to rely on the validity of an approved and issued

development permit. It would create economic and legal uncertainty for property owners
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and lead to a host of undesirable results that do not further the purpose of the Act (T. Sun

Holdings, at para 11).

Policing the Development Authority

102 The Board disagrees with the appellants that under the Act the Board is policing the

actions of the Development Authority or would be able to settle disputes regarding

developments. That is a misinterpretation of the purpose and objectives of the Act. The

Board's jurisdiction is limited to the statutory provisions of the Act that provides its

jurisdiction. As stated above, the Board, unlike the Courts, has no inherent jurisdiction.

103 The Board does not make findings in isolation. The Board has to have jurisdiction

with respect to the issue(s) brought before the Board upon appeal.

104 In light of the above findings of the Board there is no need to address the other issues

raised by any of the parties.

Conclusion

105 The Board has no jurisdiction with respect to the appeal.

106 Therefore, the appeal is struck.
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COMMENTARY

ENFORCEMENT OF MUNICIPAL

BYLAWS: A PRIMER

JAMES STEELE I ROBERTSON STROMBERG LLP

INTRODUCTION
Few laws affect our ordinary lives

more than municipal ordinances.

From complaining of a dog's

incessant barking to walking

through harmoniously-developed

neighbourhoods, we see the necessity

and effect of these bylaws every day.

Enforcing these laws is an important

function of local governments.

With over 700 municipalities in

Saskatchewan, it is also an area many

litigators will encounter at one point

or another.

This paper, therefore, seeks to provide

a brief introduction to the process and

practicalities of bylaw enforcement.

Jurisdiction to enact
Bylaws:
The Municipalities Act, SS 2005,

c M-36.1 (the "Act") provides the

legislative framework for most

of Saskatchewan's municipalities

to legislate over broad spheres of

jurisdiction including peace, order,

safety and welfare, as well as specific

matters such as nuisances, vehicle use,

businesses and animals.'

Within these realms, municipal

powers will be interpreted generously.

As the Supreme Court has held, local

governments' "closeness" to the

members of the public who live, or

work, on their territory make them

more sensitive to the problems

experienced by those individuals".'

Municipal Discretion in
Enforcement:
A municipality possesses discretion

when deciding whether to enforce

its bylaws.• The mere passing of

a bylaw does not cast any legal

duty on the municipality to see to

its enforcement.5 As a result, local

governments may determine to

prosecute some residents for breaches

of a bylaw, but not others.6 Perceived

inequality of enforcement will offer no

defense to an accused.'

The rationale for this discretion was

explained by the Ontario Court of

Appeal in Toronto v. Polai:

municipal council has a discretion

as to when it will prosecute for

a breach of or sue to enforce

the provisions of the zoning by

law. To deny the discretion in

municipal council would be

to place the most technical

breach of the by-law beside the

most blatant and to remove

from consideration the harm

done to the offender and the

value to the community of the

proposed proceedings when

considering when they ought

to be taken. The discretion when

to prosecute or when to sue

which rests with the municipal

corporation or the comparable

discretion which rests with public

authorit es charged with the

respons-bility of enforcing the

rights of the public when they

are violated, is one of the great

strengths of our system of justice
.8

[emphasis added].

That said, exceptions to such

discretion include:

• Instances where

mandatory enforcement

is required by the bylaw

itself; or

• Bad faith considerations

underlying the decision

not to prosecute.'

Once a municipality has chosen to

enforce, it becomes subject to the

usual requirements of operational

care in carrying out such decision.

The Enforcement Process:

Bylaw enforcement will typically

involve four steps:

• Receiving and investigating

a complaint;

Demanding compliance by

the offending party;

• Inspection, seizure, or,

prosecution; and

• Rectification.

Once a municipality has investigated

a complaint, its first step may be

a written warning, or immediate

service of a notice of violation. If the

problem persists, section 8(2) of the

Act offers a number of remedies to a

municipality. These include:

• Imposing fines or other

penalties;

• Inspecting for

contraventions;

Moving, seizing,

impounding, immobilizing

or selling of property;

Seizing, impounding,

immobilizing, selling

or otherwise disposing

of vehicles to deal with

vehicle offences.

FALL 2016 17
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COMMENTARY

CALL FOR NOMINATIONS

aft

NOW ACCEPTING

NOMINATIONS

2017 DISTINGUISHED

SERVICE AWARD
Deadline: November 16th

2017 - 2018
CBA SASKATCHEWAN

BRANCH TREASURER
Deadline: December 15th

2017 - 2019 ELECTED

MEMBERS OF COUNCIL

Deadline: December 15th

Nomination Forms & Information:

www.cbasask.org

Preparing for Prosecution:
In many cases, a violation can be dealt with through

inspection or another self-help remedy. Other cases may,

however, call for nothing less than proceeding to court.

In such case, you should begin by carefully reviewing

the bylaw at issue. Is It within the jurisdiction of the

municipality? Is the offence clearly drafted, and free of

ambiguity or vagueness? Is there an express mechanism

already prescribed for enforcement?

The limitation period of two-years will rarely be a problem.

Some defendants attempt to rely on section 4(3) of The

Summary Offences Procedure Act, 1990, SS 1990-91, c S-63.1,

which at first appears to mandate a six-month limitation:

4(3) If, in the applicable Act or regulation relating

to a particular offence, no time limit is specified

for laying an information or issuing a summary

offence ticket, the information shall be laid or

the summary offence ticket shall be issyed within

six months from the time when the matter of the

complaint or information arose unless the prosecutor

and the defendant agree to waive the six-month

limitation [emphasis added]

However, such an interpretation overlooks the words, "if, in

the applicable Act...no time limit is specified. This phrase

refers us to section 386 of the Act, which clearly specifies a

two-year time limit:

Prosecutions

386 No prosecution for a contravention of this Act or a

bylaw may be commenced more than two years after

the date of the alleged offence.

Once evidence is gathered and witnesses interviewed,

you will issue and personally serve the formal document

summoning the offender to court. The Summary Offences

Procedure Act, 1990, SS 1990-91, c S-63.1 ("SOPA")

governs prosecution of municipal and provincial offences

in Saskatchewan. For municipal bylaw prosecutions, two

processes are available:

• The summary conviction provisions of the

Criminal Code, R.S.C. 1985, c. C-46.; or

• The summons ticket procedure contained

within Part 111 of SOPA itself.

This paper cannot substitute for a close reading of SOPA.

However, the basic process consists of:

• Service of a summons, informing the defendant

of the alleged offence;

18 BARNOTES
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COMMUNITY

• An initial appearance before

a justice of the peace. A plea

will be entered and a trial date

set; and
• The trial following a few

months later.

The trial itself will be governed by

normal procedural and evidentiary

rules. All prosecution documents

and intended witnesses should be

disclosed to the defendant before trial,

and the Crown must be prepared to

prove all elements of the bylaw offence

beyond a reasonable doubt.

In most smaller centers, the matter

will usually be heard before a justice

of the peace. The prosecution may

be responsible for arranging both

a clerk and a stenographer for the

proceedings. Be sure to also bring a

certified copy of the relevant bylaw

to enter into evidence. More than one

prosecution has failed at the outset

due to this simple oversight.

If a conviction is entered, the

defendant will be ordered to pay

the imposed penalty sum, as well

as a victim surcharge pursuant to

The Victims of Crime Act, 1995, S.S.

1995, c. V-6.011. Beyond a fine, many

situations will also see a municipality

seek an order requiring compliance.

Dangerous Animal
Com plat nts
Before concluding, one type of

municipal proceedings deserves

special mention.

Dangerous animal complaints result

when an animal has attacked or

threatened another person or animal.

These complaints often do not involve

bylaws at all, but can proceed under

section 375 of the Act. The test for a

dangerous animal order is simple:

Declaration of dangerous
animal
375(1) On hearing a complaint that an

animal in a municipality is dangerous,

a judge may declare the animal to be

dangerous if the judge is satisfied on

reasonable grounds that:

(a) the animal, without

provocation, in a vicious or

menacing manner, chased

or approached a person

or domestic animal in an

apparent attitude of attack;

(b) the animal has a known

propensity, tendency or

disposition to attack without

provocation, to cause injury

or to otherwise threaten the

safety of persons or domestic

animals;
(c) the animal has, without

provocation, bitten, inflicted

injury, assaulted or otherwise

attacked a person or

domestic animal; or

(d) the animal is owned

primarily or in part for the

purpose of fighting or is

trained for fighting

Any individual can seek a dangerous

animal declaration. However, local

governments will often fund these

proceedings in order to deal with a

notorious animal in the community.

Orders seeking euthanasia are rare,

and a first-time offending animal will

generally receive the terms in section

375(5) of the Act, i.e. fencing, leashing,

muzzling, signage, etc.

CONCLUSION
Bylaws are the instruments by which

municipalities further the safety,

health, and well-being of their citizens.

While no local government welcomes

the time and cost of court proceedings,

a council must be ready to enforce its

laws. Prompt and decisive action will:

• Ensure that all citizens are

held to the same standards

as their neighbours;

• Demonstrate that a

municipality takes its

public enforcement role

seriously; and

• Avoid future problems

through proactive

enforcement, lest a

situation worsen over

time.

For those who may interact with this

area in the future, I hope the above

offers a general introduction of the

process involved. 0

, I am grateful, with the usual caveats, to

Monique Lambert•Wignes and M. Kim

Anderson Q.C. for offering their insights.

' Cities and northern municipalities possess

their own statutes.

$ R. v. Guignard, [200211 SCR 472,2002 SCC 14

(CanLII) at pars 17.

F̀reitag v. Penetanguuhene (Town) (2005), 202

O.A.C. 227 (Ont. Div. Ct.). at para. 13.

5 Kent V. Loverdiere, 2011 ONSC 5411 (CanUl)

at pars 145.

6 lan MacF. Rogers, The Law of Canadian

Municipal Corporations, loose-leaf (2004-15)2d

ed (Toronto: Thomson Carswell, 2015) at 485.

' R. v. Joy Oil Co (1963). 1963 CarswellOnt

17 (Ont. CA).

' [1970) 1 0.R. 483, 8 D.L.R (3d) 689 (C.A.),

aff'd [19731 S.C.R. 38,28 D.I. R (3d) 638, cited

in R. v. Ceransky Bros. Construction Ltd, 2011

SKQB 88 (CanL11), 376 Sask R 83.

'See Re Cosentino and the City of Toronto (1934)

O.W.N. 715. See also Lester v. Smith, 1990

CarswellOnt 4297 (Ont. Gen. Div.)

FALL 2016 19
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Majesty The Queen Appellant

Al Klippert Ltd.

Indexed as: R. v. Al Klippert Ltd.

File No.: 25670.

1998: January 29; 1998: April 30.

Respondent

Present: Lamer C.J. and L'Heureux-Dube, Gonthier, Cory, McLachlin, Iacobucci an
d Bastarache

JJ.

on appeal from the court of appeal for Alberta

376

SDAB2021-0043 Additional Submission



The principles applicable to this case were reviewed in Consolidated Mayb
run. In

summary, whether a collateral attack is possible must be determined by revie
wing the legislature's

intention as to the appropriate forum. For that purpose, it is helpful to consid
er, in particular, the

following factors: the wording of the statute under the authority of which th
e order was issued;

the purpose of the legislation; the existence of a right of appeal; the kind o
f collateral attack in

light of the expertise or raison d'être of the administrative appeal tribunal, and
 the penalty on a

conviction for failing to comply with the order. These factors are not exhausti
ve and constitute

indicia that might be of assistance in determining the legislature's inten
tion. Owing to the

particular characteristics of a given administrative scheme, it may be that one of
 these factors will

be decisive on its own in one case.

Applying these principles here leads to the conclusion that the trial judge lacked

jurisdiction to determine the merits of the order. The Planning Act does not auth
orize a person

affected by an order to disregard the appeal procedure before the Board and t
hen to seek to

collaterally attack the order by way of defence to a penal charge. The purpose o
f the Act is to

ensure the harmonious use and development of land in the province by taking int
o account both

economic and environmental interests, as well as the rights of affected individuals. 
To achieve

that purpose, the Act provides that an order issued by a development officer may 
be appealed to

the Board and then, with leave, to the Court of Appeal. This is a public, adver
sarial process

affording the person concerned the opportunity to present his or her point of view an
d assert his or

her rights, and to be informed of the reasons for the Board's decision. Aside from a
n application

to a superior court for review, this is the only mechanism available for challenging a
n order. Here,

the Court of Appeal's error lies primarily in focusing on the powers of the devel
opment officer

rather than on those of the Board. It is clear that the Board had jurisdiction to deter
mine questions
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relating to the existence of a permit or of a right of use based on a non-conforming use. The

penalty on a conviction for failing to comply with the order -- a maximum fine of $2,500 -- is

insufficient to justify disregarding the appeal procedure and allowing collateral attacks.
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